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PREAMBLE

This publication provides general information only as to the most pertinent Vehicle Code
sections, as they relate to practice before the New Motor Vehicle Board (“Board”). There are
many other important Vehicle Code sections and Board regulations not covered in this
publication. The materials contained herein are intended to be informative and not advisory,
limited in scope, and are not intended to be a substitute for careful reading of the specific
statutes and regulations that may apply to your particular situation. Practitioners are invited to
comment on the forms and contents of procedures. Comments are appreciated but cannot be
compensated. Please note the Board's address is different from the address of the Department of
Motor Vehicles (“Department”). The Board only has one office and it isin Sacramento. All
correspondence, protests, petitions, and appeals must be sent to:

New Motor Vehicle Board
ATTN: Lega Department
1507 21st Street, Suite 330
Sacramento, California 95814

The telephone number of the Board is (916) 445-2080, the fax number (916) 323-1632, and web
site address http://www.nmvb.ca.gov. Please feel free to contact the Board' s staff for further
information.

PREFACE

The purpose of this publication is to familiarize the reader with the organization and jurisdiction
of the Board, including the Board’ s operations and procedures. All statutory references are to
pertinent sections of the Vehicle Code. The full text of those sections of the Vehicle Codeis set
forth in Appendix I. All references to regulations will be to the California Code of Regulations,
Title 13, Motor Vehicles, Subchapter 2, New Motor Vehicle Board, (Appendix I1). The
referenced sections will be noted in the following manner, for example, 13 CCR 550, et seq.
Citations to relevant court decisions are interspersed throughout.

The Board also publishes the Informational Guide for Manufacturers and Distributorsto assist
manufacturers and distributorsin clarifying California s vehicle franchise laws. It is designed
for personnel in manufacturer or distributor Market Representation Departments, Dealer
Development Departments, or Legal Departments. The Informational Guide for Manufacturers
and Distributors is available free from the Board' s offices at the above address.
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INTRODUCTION

Purpose

The Board is a program within the Department. The Board was originally created in 1967 as the
New Car Dealers Policy and Appeals Board. At that time, the Board' s function only involved
hearing appeals from final decisions of the Director of the Department adverse to the
occupational license of a new motor vehicle dealer, manufacturer, distributor, or representative.
In 1973, the Legidature passed the California Automobile Franchise Act (Stats. 1973, ch. 966, §
1, p. 2) which gave the Board its present name and created a broad statutory framework and a
forum for regulating and settling disputes in the new vehicle industry. The constitutionality of
this regulatory scheme has survived a due process challenge in the United States Supreme Court
(NMVB v. Orrin W. Fox Co. (1978) 439 U.S. 96, 58 L.Ed.2d 361, 99 S.Ct. 403).

Organization

The organization of the Board is prescribed in Vehicle Code sections 3000 to 3016. The Board
consists of nine members. The chart below identifies the composition of the Board.

Who Qualifications Appointment
Four licensed Must have been All by the Governor.
new motor licensed as a new

vehicledealers, | motor vehicle dealer
for not less than five

years.
Five members | One must be an Three by the Governor.
from the general | attorney who has been | One by the Senate Rules
public. amember of the Committee.
CdiforniaBar forat | oqe by the Speaker of the
least ten years.

Assembly.

M eetings

The Board meets at least twice during each calendar year, with supplemental meetings held as
necessary. Board meetings are open to the public with the exception of executive sessions,
which are held to deliberate on pending matters before the Board. New vehicle dealers and other
licensees under the jurisdiction of the Board are charged fees to fund the Board’ s activities (13
CCR 553).
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INTRODUCTION, continued

Jurisdiction

The Board' s statutory jurisdiction under V ehicle Code section 3050(c) extends over any person
applying for or holding alicense as a new motor vehicle dealer, manufacturer, manufacturer
branch, distributor, distributor branch, or representative. In the past, the courts construed this
jurisdiction as primary and exclusive, meaning an aggrieved licensee must bring any dispute
arising out of the franchise relationship before the Board prior to seeking judicia relief (Yamaha
Motor Company v. Superior Court (1986) 185 Cal. App. 3d 1232, 230 Cal. Rptr. 382; Yamaha
Motor Company v. Superior Court (1987) 195 Cal. App. 3d 652, 240 Cal. Rptr. 806; Ray
Fladeboe Lincoln-Mercury, Inc. v. New Motor Vehicle Board (1992) 10 Cal. App. 4th 51, 12
Cal. Rptr. 2d 598; Mathew Zaheri Corp. v. Mitsubishi Motor Sales of America, Inc. (1993) 17
Cal. App. 4th 288, 21 Cal. Rptr. 2d 325). However, recent court decisions and legislation have
held otherwise (Miller v. Superior Court (1996) 50 Cal. App. 4th 1665, 58 Cal. Rptr. 2d 584);
Hardin Oldsmobile v. New Motor Vehicle Board (1997) 52 Cal. App. 4th 585, 60 Cal.Rptr.2d
583; Tovasv. American Honda Motor Company, Inc. (1997) 57 Cal.App.4th 506, 67 Cal.Rptr.2d
145; Kemp v. Nissan Motor Corporation in U.SA. (1997) 57 CalApp.4th 1527, 67 Cal.Rptr.2d
794.) Subdivision (e) of Vehicle Code section 3050 was added in 1997 and became effectivein
1998. It provides that the courts have jurisdiction over all common law and statutory claims
originally cognizable in the courts. For those claims, a party may initiate an action directly in
any court of competent jurisdiction.

Power s and Dutiesin General

The powers and duties of the Board are set out in Vehicle Code sections 3050 and 3051.
Legidation extended the authority of the Board to adopt rules and regulations for franchisees and
franchisors of all-terrain vehicles per Vehicle Code section 3051. In addition to delegating
rulemaking authority to the Board, V ehicle Code section 3050 empowers the Board to act in
three specific circumstances: protests, petitions, and appeals.

Asaquasi-judicia body, the Board is empowered by V ehicle Code section 3050.1(a) to:
* administer oaths,
* take depositions,
» certify to official acts, or
* issue subpoenas to compel attendance of witnesses or the production of documents.

Only the obedience to subpoenas and the compliance with discovery procedures can be enforced
by application to the Superior Courts (Veh. Code § 3050.2(a)). Further, in any protest or petition
filed before the Board, the Board, its Secretary, or an administrative law judge may order a
mandatory settlement conference. The settlement conference judge is precluded from hearing
the proceeding on the merits or other motions in the case without stipulation by the parties (13
CCR551.11). Thefailure of aparty to appear, to be prepared, or to have the authority to settle
the matter at such a conference may result in the Board taking action adverse to that party (Veh.
Code § 3050.4).
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INTRODUCTION, continued

Disputes Between the Dealer and the Franchisor
The Vehicle Code gives the Board jurisdiction to decide cases involving the following:

Vehicle Code | Board Guide
Type of Case Authority Pages

Attempts by the franchisor to 3060 8-14
terminate, modify, refuse to continue
(renew) the franchise.

Attempts by the franchisor to 3062(a)(1) 1518
establish anew dealership at, or
relocate an existing dealership to, a
location that iswithin 10 miles of
another dealership of the same line-
make.

Attempts by the franchisor to 3062(a)(2) 19-21
establish a satellite warranty facility
at, or relocate an existing satellite
warranty facility to, alocation that is
within 2 miles of any dealership of
the same line-make.

Disputes relating to the dealers 3064 22-23
delivery and preparation obligations,
and compensation for such services.

Disputes relating to reimbursement | 3065 24-25
for warranty work performed by the

dealer.

Disputes relating to reimbursement | 3065.1 26-27
for franchisor incentive programs.

All other disputes concerning the 3050(c) 31-34

activities or practices of any person
applying for or holding alicenseasa
new motor vehicle dealer,
manufacturer, or distributor
submitted by any person.

NOTE: Vehicle Code section 3066(d) prohibits a dealer member from hearing, commenting,
advising public members upon, or deciding any matter that involves a dispute between a
franchisee and afranchisor unless al partiesto the protest stipulate otherwise. This procedure
precludes any suggestion of bias or partiality of Board decisions. The dealer members may
participate in those matters not involving a dispute between a franchisee and franchisor such as a
petition filed by a member of the public or an appeal from a Department decision.

3
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INTRODUCTION, continued

Enforcement of Board Orders

There are provisions for sanctions, injunctions and penalties for violating orders of the Board or
the requirements of those sections of the Vehicle Code within the Board' s authority. Vehicle
Code section 11726 provides for enforcement of Board orders by permitting any licensee to
recover damages, attorney fees, and injunctive relief in any court of competent jurisdiction for a
willful failure to comply with a Board order.



GUIDE TO THE NEW MOTOR VEHICLE BOARD JANUARY 2003

PROTESTS

Statutory Authority

V ehicle Code section 3050(d) provides for the Board to hear and decide any protest presented by
afranchisee against afranchisor.

Statutory Basesfor Protest
A protest can arise as aresult of disputes contemplated by five statutory provisions:

Vehicle Code
Section Provision
3060 The franchisor attempts to terminate, modify, or

refuses to continue the franchise.

3062(a)(1) The franchisor attempts to establish an additional
dealer or relocate an existing dealer within the
relevant market area (any areawithin aradius of 10
miles from the site of a potential new deal ership)
where the same line-make is already represented
without complying with the statutory scheme.

3062(a)(2) The franchisor attempts to establish an additional
satellite warranty facility or relocate an existing
satellite warranty within 2 miles of any dealership of
the same line-make without complying with the
statutory scheme.

3064 Disputes relating to the dealer’ s delivery and
preparation obligations and compensation for such
services.

3065 Disputes relating to reimbursement for warranty
work performed by the dedler.

3065.1 Disputes relating to reimbursement for franchisor
incentive programs.

Mailing of Protest

Most protests have specific statutorily imposed time limits for filing. A protest is deemed filed
upon its receipt by the Board, or upon mailing of the protest but only if it is sent by either
certified or registered mail. Accordingly, it is suggested that all protests be either personally
filed or mailed by certified or registered mail.

The respondent shall file awritten notice of appearance within 15 days of receipt of the protest
(13CCR585.1). Failuretotimely file anotice of appearance shall result in the proceedings
being suspended until such time as a notice of appearanceisfiled.



GUIDE TO THE NEW MOTOR VEHICLE BOARD JANUARY 2003

PROTESTS, continued

Protest Filing Fee

A filing fee of $200, which should be in the form of a check or money order payable to the New
Motor Vehicle Board, should accompany the protest.

I nterested I ndividuals

Vehicle Code section 3066 permits any interested individual to apply to the Board for permission
to appear at the hearing on any protest for the purpose of submitting direct evidence concerning
the issues raised in the protest.

Challenge to Presiding Officer

A party may request disqualification of a Board member or an administrative law judge for cause
prior to the taking of evidence by filing an affidavit stating the grounds for the request (13 CCR
551.1). Further, 13 CCR 551.12 entitles a party in a Board proceeding to one disqualification
without cause (peremptory challenge) of an assigned administrative law judge by making the
challenge no later than 5 or 10 days prior to the hearing depending on factors set forth in 13 CCR
551.12. Parties would not be entitled to a peremptory challenge in any proceeding relating to
applications for temporary relief or interim orders. Except for the convenience of the Board or
for good cause shown, no hearing shall be continued by the filing of a peremptory challenge.

Motion for Intervention

13 CCR 551.13 permits any person, including a Board member, concerned with the activities or
practices of any person applying for or holding alicense as a new motor vehicle dealer,
manufacturer, manufacturer branch, distributor, distributor branch or representativeto file a
motion to intervene in a pending protest.

Amicus CuriaeBriefs

The Board, its secretary, or an administrative law judge may, in hisor her discretion, allow the
filing of amicus curiae briefs.



GUIDE TO THE NEW MOTOR VEHICLE BOARD JANUARY 2003

PROTESTS, continued

Table of Contentsfor Protest Section

The chart below identifies the section and page numbers for procedural requirements particular
to each type of protest, but should be relied upon only as a guide.

Protest Section of Guide Page
Termination of the Franchise 8-11
Modification of the Franchise 1214
Additional or Relocated Franchise 15-18
Additional or Relocated Satellite Warranty Facility 19-21
Compensation for Delivery and Preparation 22-23
Compensation for Warranty Reimbursement 24-25
Franchisor Incentive Program 26-27
Hearing Procedures 28-30
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TERMINATION OF FRANCHISE

Statutory Authority for Protest

V ehicle Code section 3060 gives the dealer the right to protest an attempt by the manufacturer or
distributor to terminate an existing franchise agreement.

Franchisor’s Notice of Termination

V ehicle Code section 3060 provides that no franchisor (manufacturer or distributor) shall
terminate or refuse to continue a franchise (sales and service agreement) unless written notice of
the franchisor’ s intent to terminate has been received by both the franchisee (dealer) and the
Board. The notice must set forth the specific grounds for termination and must contain, on the
first page thereof in at least 12-point bold type and circumscribed by aline, one of the following
statements:

(When a 60-day notice of termination is given.)

“NOTICE TO DEALER: You havetheright tofilea protest with the NEW MOTOR
VEHICLE BOARD in Sacramento and have a hearing in which you may protest the
termination of your franchise under provisions of the California Vehicle Code. You must
fileyour protest with the board within 30 calendar days after receiving thisnotice or
within 30 days after the end of any appeal procedure provided by the franchisor or your
protest right will be waived.”

(When a 15-day notice of termination is given.)

“NOTICE TO DEALER: You havetheright to filea protest with the NEW MOTOR
VEHICLE BOARD in Sacramento and have a hearing in which you may protest the
termination of your franchise under provisions of the California Vehicle Code. You must
fileyour protest with the board within 10 calendar days after receiving thisnotice or
within 10 days after the end of any appeal procedure provided by the franchisor or your
protest right will be waived.”
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JANUARY 2003

TERMINATION OF FRANCHI SE, continued

Time Framefor Filing Protest

It is essential not to confuse the time within which to file a protest with the Board with the time
at which atermination becomes effective. The time at which the termination will become
effective is also governed by the reasons for termination. The chart below identifies reasons for
termination, corresponding protest filing periods, and effective dates of termination.

Reason for Termination

Filing Period

Effective Date of
Termination

Transfer of any ownership or interest in the
deal ership without the consent of the franchisor.

10 days from dealer’s
receipt of notice or 10

15 days after
dealer’ s receipt of

receipt of notice or 30
days after the end of
any appeal procedure
provided by the
manufacturer or
distributor.

days after theend of | notice.
any appeal procedure
provided by the
manufacturer or
distributor.
Misrepresentation by the dealer in applying for the | Asabove. As above.
franchise.
Insolvency of the dealer, or the filing of any Asabove. Asabove.
petition by or against the dealership under any
bankruptcy or receivership law.
Any unfair business practice after written warning | As above. As above.
thereof.
Failure of the dealer to conduct its customary sales | As above. As above.
and service operation during its customary hours
of business for seven consecutive business days,
giving rise to a good faith belief on the part of the
franchisor that the dealer isin fact going out of
business, except for circumstances beyond the
direct control of the dealer or by order of the
Department.
Any other reason. 30 daysfrom dealer’s | 60 days after

dealer’ s receipt of
notice.

The protest shall be considered received on the date of receipt by the Secretary of the Board or

on the date of certified or registered mailing. A document which purports to be a protest will not
be “filed” until the Executive Secretary has reviewed it for compliance with the Board' s enabling
statutes and regulations. If the Executive Secretary deems the document complies, it shall be



GUIDE TO THE NEW MOTOR VEHICLE BOARD JANUARY 2003

TERMINATION OF FRANCHI SE, continued

Time Framefor Filing Protest, continued

filed as a protest (13 CCR 598).

Failure of adedler to file atimely protest with the Board will result in aloss of theright to a
hearing before the Board. This could result in automatic termination of the franchise as of the
time indicated in the notice of termination.

Required Elements of Protest

A protest to the proposed termination or non-renewal of afranchise must contain al of the
following (see Appendix for sample form A and content requirements):

Regulation
Content Requirements Authority
Must be in writing and be signed by a franchisee or its attorney. 13 CCR 583
Must be responsive to the specific grounds of the termination set 13 CCR 585(b)
forth in the notice and set forth clearly and concisely the factua
contentions of the franchisee with respect to the matter referred to in
the notice.
Must set forth the franchisee’ s mailing address and telephone 13 CCR 585(d)
number, and the name, mailing address and tel ephone number of its
attorney or authorized agent, if any. [All correspondence and notices
to the franchisee shall thereafter be addressed to said address, if the
dealer principal is presenting its own case, or to the address of the
dealer’s attorney or agent, if so represented.]
Shall indicate either that the franchisee does or does not desire to 13 CCR 585(e)

appear before the Board.
Franchisee shall set forth an estimate of the number of days required | 13 CCR 585(f)
to complete the hearing.
Franchisee shall set forth arequest for a pre-hearing conference if one | 13 CCR 585(g)
isdesired.
Franchisee may submit as exhibits to the protest any physical 13 CCR 585(c)
evidence relevant to the matter with an adequate description in the
protest.

Franchisee shall ssimultaneously deliver a $200 filing feeintheform |13 CCR 553.40
of acheck or money order payable to the New Motor Vehicle Board.

Franchisee shall serve a copy of the protest upon the franchisor and | 13 CCR 584
proof of service shall accompany the protest submitted to the Board.

10
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TERMINATION OF FRANCHI SE, continued

Good Cause

If atimely protest isfiled, the manufacturer or distributor cannot terminate the franchise until a
hearing has been held by the Board and the Board acts on the proposed decision. At a hearing,
the manufacturer or distributor will have the burden of proving “good cause” for termination. In
making a determination of good cause under V ehicle Code section 3061, the Board shall take
into consideration the existing circumstances, including, but not limited to all of the following:

Vehicle Code
Circumstances Section

Amount of business transacted by the franchisee, | 3061(a)
as compared to the business available to the

franchisee.

Investment necessarily made and obligations 3061(b)
incurred by the franchisee to perform its part of the
franchise.

Permanency of the investment. 3061(c)

Whether it isinjurious or beneficial to the public | 3061(d)
welfare for the franchise to be modified or replaced
or the business of the franchisee disrupted.

Whether the franchisee has adequate motor vehicle | 3061(e)
sales and service facilities, equipment, vehicle
parts, and qualified service personnel to reasonably
provide for the needs of the consumers for the
motor vehicles handled by the franchisee and has
been and is rendering adequate services to the
public.

Whether the franchisee failsto fulfill the warranty | 3061(f)
obligations of the franchisor to be performed by
the franchisee.

Extent of the franchisee' sfailure to comply with 3061(g)
the terms of the franchise.

If the franchisor, having the burden, cannot establish good cause for terminating the franchise,
the termination will not be permitted.

11
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MODIFICATION OF FRANCHISE

Statutory Authority for Protest

V ehicle Code section 3060(b) gives the dealer the right to protest an attempt by the manufacturer
or distributor to modify an existing franchise such that the modification substantially affects the
dealer’ s sales or service obligations or investment.

Franchisor’s Notice of M odification

V ehicle Code section 3060 provides that no franchisor shall modify or replace an existing
franchise with a succeeding franchise if the modification or replacement would substantially
affect the existing franchisee’ s sales or service obligations or investment, unless written notice of
modification or replacement is given to each affected franchisee and the Board at |east 60 days
prior to the modification or replacement.

The written notice shall contain, on the first page thereof in at least 12-point bold type and
circumscribed by aline, the following statement:

“NOTICE TO DEALER: Your franchise agreement is being modified or replaced. If the
modification or replacement will substantially affect your sales or service obligations or
investment, you have theright to file a protest with the NEW MOTOR VEHICLE BOARD
in Sacramento and have a hearing in which you may protest the proposed modification or
replacement of your franchise under provisions of the California Vehicle Code. You must
fileyour protest with the board within 30 calendar days after receiving thisnotice or
within 30 days after the end of any appeal procedure provided by the franchisor or your
protest rightswill be waived.”

Time Framefor Filing Protest

Filing atimely protest will prevent the modification from becoming effective until ahearing is
held by the Board and the Board acts on the proposed decision. It is essential not to confuse the
time within which to file a protest with the Board with the time at which a modification becomes
effective. The chart below identifies the protest filing periods and effective dates of
modification:

Effective Date of

Reason for Modification

Filing Period

Modification

As stated by franchisor.

30 days from
dealer’sreceipt
of notice or 30
days after the end
of any apped
procedure
provided by the
manufacturer or
distributor.

60 days after
dealer’sreceipt
of notice

12
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MODIFICATION OF FRANCHI SE, continued

Time Framefor Filing Protest, continued

The protest shall be considered received on the date of receipt by the Secretary of the Board or
on the date of certified or registered mailing. A document which purports to be a protest will not
be “filed” until the Executive Secretary has reviewed it for compliance with the Board' s enabling
statutes and regulations. If the Executive Secretary deems the document complies, it shall be
filed asaprotest (13 CCR 598).

Failure of adedler to file atimely protest with the Board will result in aloss of theright to a
hearing before the Board. This could result in the modification becoming effective as stated in
the notice.

Required Elements of Protest

A protest of modification or replacement of an existing franchise must contain all of the
following (see Appendix for sample form A and content requirements):

Regulation
Content Requirements Authority
Must be in writing and be signed by a franchisee or its attorney. 13 CCR 583

Must be responsive to the specific grounds of the modification or 13 CCR 585(b)
replacement set forth in the notice and set forth clearly and concisely
the factual contentions of the franchisee with respect to the matter
referred to in the notice.

Must set forth the franchisee’ s mailing address and telephone 13 CCR 585(d)
number, and the name, mailing address and tel ephone number of its
attorney or authorized agent, if any. [All correspondence and notices
to the franchisee shall thereafter be addressed to said address, if the
dealer principal is presenting its own case, or to the address of the
dealer’s attorney or agent, if so represented.]

Shall indicate either that the franchisee does or does not desire to 13 CCR 585(e)
appear before the Board.

Franchisee shall set forth an estimate of the number of days required | 13 CCR 585(f)
to complete the hearing.

Franchisee shall request a pre-hearing conference if one is desired. 13 CCR 585(q)

Franchisee may submit as exhibits to the protest any physical 13 CCR 585(c)
evidence relevant to the matter with an adequate description in the
protest.

Franchisee shall simultaneously deliver a $200 filing fee in the form | 13 CCR 553.40
of acheck or money order payable to the New Motor Vehicle Board.
Franchisee shall serve a copy of the protest upon the franchisor and | 13 CCR 584
proof of service shall accompany the protest submitted to the Board.

13
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MODIFICATION OF FRANCHI SE, continued

Good Cause

If atimely protest is filed, the manufacturer or distributor cannot modify the franchise if such
maodification would substantially affect adealer’s sales or service obligations or investment until
ahearing has been held by the Board. At the hearing, the dealer has the initial burden to
establish that there is a proposed modification, which would substantially affect the dealer’s sales
or service obligations or investment. If the dealer meets this burden, the burden of proof shiftsto
the manufacturer or distributor to prove “good cause” for the modification. In making a
determination of good cause pursuant to Vehicle Code section 3061, the Board shall take into
consideration the existing circumstances, including, but not limited to, all of the following:

Vehicle Code
Circumstances Section

Amount of business transacted by the franchisee, as | 3061(a)
compared to the business available to the franchisee.

Investment necessarily made and obligations 3061(b)
incurred by the franchisee to perform its part of the

franchise.

Permanency of the investment. 3061(c)

Whether it isinjurious or beneficial to the public 3061(d)
welfare for the franchise to be modified or replaced
or the business of the franchisee disrupted.

Whether the franchisee has adequate motor vehicle | 3061(e)
sales and service facilities, equipment, vehicle parts,
and qualified service personnel to reasonably
provide for the needs of the consumersfor the
motor vehicles handled by the franchisee and has
been and is rendering adequate services to the
public.

Whether the franchisee failsto fulfill the warranty | 3061(f)
obligations of the franchisor to be performed by the
franchisee.

Extent of the franchisee' sfailure to comply with the | 3061(g)
terms of the franchise.

The modification will not be permitted if the manufacturer or distributor fails to establish good
cause for the intended modification.

If areplacement franchise is the successor franchise to an expiring or expired term franchise, the
prior franchise shall continue in effect until resolution of the protest by the Board.

In the event of multiple protests, hearings shall be consolidated to expedite the disposition of the
issue.
14
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ADDITIONAL OR RELOCATED FRANCHISE
Statutory Authority for Protest

Vehicle Code section 3062(a)(1) gives adealer the right to protest an additional dealership or
relocation of an existing dealership of the same line-make within in aten-mile radius of the
protesting dealer’s dealership. Any protest filed pursuant to this section is, by statute, filed
against the manufacturer or distributor that is attempting to establish or rel ocate one of its
dealers.

NOTE: The proposed new dealer, or the existing dealer desiring to relocate, often appearsin the
proceedings as an interested individual. The rights of an interested individual to participate in
the proceedings are somewhat limited, and subject to the administrative law judge’ s management
of the hearing. In general, interested individuals have no right to formal discovery or right of
cross-examination at the hearing.

Franchisor’s Notice of Additional or Relocated Franchise

Vehicle Code section 3062(a)(1) requires that the manufacturer or distributor must first give
written notice to the Board and to deal erships of the “ same line-make” within the “relevant
market area.” The notice language shall be textually segregated in a separate paragraph so that
the intention of the franchisor to establish or relocate a dealership is not intermingled with or
obscured by the surrounding text. (13 CCR 593.1.)

The written notice shall contain, on the first page thereof in at least 12-point bold type and
circumscribed by aline, the following statement:

“NOTICE TO DEALER: You havetheright tofile a protest with the NEW MOTOR
VEHICLE BOARD in Sacramento and have a hearing on your protest under theterms
of the California Vehicle Codeif you opposethisaction. You must file your protest
with the board within 20 days of your receipt of thisnotice, or within 20 days after the
end of any appeal procedurethat isprovided by usto you. If within thistimeyou file
with the board arequest for additional timeto file a protest, the board or its secretary,
upon a showing of good cause, may grant you an additional 10 daysto filethe protest.”

Same line-make is not defined in the code. What isor is not a same “line-make” isobviousin
most situations, however, gray areas can exist. For example, the Board was called upon to
decide whether motor scooters were of the same line-make as motorcycles insofar as the latter
term was defined in the franchise agreement.

Relevant market areais defined in Vehicle Code section 507 as “any area within aradius of 10
miles from the site of a potential new dealership.” The distance is determined by a straight-line
measurement between the nearest points of the new dealership’ s location and the protesting
dealership’slocation. There are times when a survey will be necessary to determine whether a
dealer desiring to protest is within the relevant market area.

15
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ADDITIONAL OR RELOCATED FRANCHI SE, continued

Exceptionsto the Right to Protest

There are exceptions to the requirement of notice to existing dealers within the relevant market
area of afranchisor’sintent to establish or relocate a dealership.

No notice isrequired to be given, and there isno right to protest, if:

1. Therelocation is of an existing dealership to anew location that is both within the same
city as, and is within one mile from, the existing (rel ocating) dealership location;

2. The establishment of a dealership at the same location of a dealership that has been out of
operation for less than one year;

3. Therelocation entails the establishment at any location of a dealership that is both within
the same city as, and is within one-quarter mile from, the location of a dealership of the
same line-make that has been out of operation for less than 90 days; or

4. The establishment entails a display of vehicles at fairs, expositions, or similar exhibits
provided that no actual sales are made at the event and the display does not exceed 30 days.

Vehicle Code section 3062 requires that if an “off-site sale” isintended, the manufacturer or
distributor must give noticeto all dealers of the same line-make within 10 miles of the proposed
site. Such dealers would have aright to protest the off-site sale, even though the event is
sponsored by afinancial institution and alicensed dedler.

Time Framefor Filing Protest

Filing atimely protest will preclude the manufacturer or distributor from establishing or
relocating the dealership until the protest is resolved by the Board. The chart below identifies
the protest filing periods and effective dates of the relocation or establishment of adealership.

Type of Notice Filing Period Effective Date

A notice by franchisor of |20 daysfromdealer's | Asstated by
intent to establish or receipt of notice manufacturer

rel ocate franchisee. or or distributor.

20 days after the end of
any appeal procedure
provided by the
manufacturer or
distributor, whichever is
later.

If, within the above filing period, a franchisee files with the Board a request for additional time
to file aprotest, the Board or its Executive Secretary, upon a showing of good cause, may grant
an additional 10 daysto file the protest.
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ADDITIONAL OR RELOCATED FRANCHI SE, continued

Time Framefor Filing Protest, continued

If no protest isfiled, or if the protest is not filed in time, the manufacturer or distributor will be
able to establish the proposed dealership or relocate the existing deal ership without proceedings
before the Board.

Required Elements of Protest

Thetime of filing and content of protests pursuant to V ehicle Code sections 3060 and 3062 are
set forth in detail in 13 CCR 585.

A protest of the relocation or establishment of a franchise must contain all of the following (see
Appendix for sample form A and content requirements):

Regulation
Content Requirements Authority
Must be in writing and be signed by a franchisee or its attorney. 13 CCR 583

Must be responsive to the specific grounds of the establishment or 13 CCR 585(b)
relocation set forth in the notice and set forth clearly and concisely
the factual contentions of the franchisee with respect to the matter
referred to in the notice.

Must set forth the franchisee’ s mailing address and telephone 13 CCR 585(d)
number, and the name, mailing address and tel ephone number of its
attorney or authorized agent, if any. [All correspondence and notices
to the franchisee shall thereafter be addressed to said address, if the
dealer principal is presenting its own case, or to the address of the
dealer’ s attorney or agent, if so represented.]

Shall indicate either that the franchisee does or does not desire to 13 CCR 585(e)
appear before the Board.

Franchisee shall set forth an estimate of the number of days required | 13 CCR 585(f)
to complete the hearing.
Franchisee shall request a pre-hearing conference if one is desired. 13 CCR 585(g)
Franchisee may submit as exhibits to the protest any physical 13 CCR 585(c)
evidence relevant to the matter with an adequate description in the
protest.

Franchisee shall simultaneously deliver a $200 filing fee in the form | 13 CCR 553.40
of acheck or money order payable to the New Motor Vehicle Board.

Franchisee shall serve a copy of the protest upon the franchisor and | 13 CCR 584
proof of service shall accompany the protest submitted to the Board.
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ADDITIONAL OR RELOCATED FRANCHI SE, continued

Good Cause

If atimely protest isfiled, the manufacturer or distributor cannot establish an additional franchise
or relocate an existing franchise until a hearing has been held by the Board and the Board acts on
the proposed decision. At the hearing, the protesting dealer has the burden of proving that there
is good cause not to allow the establishment of the additional dealer or relocation of an existing
dedership. In making a determination of good cause pursuant the V ehicle Code section 3063,
the Board shall take into consideration the existing circumstances, including, but not limited to,
all of the following:

Vehicle Code
Circumstances Section
Permanency of the investment. 3063(a)

Effect on the retail motor vehicle business and the | 3063(b)
consuming public in the relevant market area.

Whether it isinjurious to the public welfare for an | 3063(c)
additional franchise to be established.

Whether the franchisees of the same line-makein | 3063(d)
that relevant market area are providing adequate
competition and convenient consumer care for the
motor vehicles of the line-make in the market area
which shall include the adequacy of motor vehicle
sales and service facilities, equipment, supply of
vehicle parts, and qualified service personnel.
Whether the establishment of an additional 3063(e)

franchise would increase competition and therefore
be in the public interest.

If the protesting dealer is unable to prove good cause not to allow the establishment or
relocation, the manufacturer or distributor will be permitted to proceed with itsintended action.
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ADDITIONAL OR RELOCATED SATELLITE WARRANTY FACILITY

Statutory Authority for Protest

Vehicle Code section 3062(a)(2) gives adealer theright to protest an additional satellite
warranty facility or relocation of an existing satellite warranty facility within 2 miles of any
dealership of the same line-make. Satellite warranty facility is defined as “any facility operated
by a franchisee where authorized warranty repairs and service are performed and the offer for
sale or lease, the display for sale or lease, or the sale or lease of new motor vehiclesis not
authorized to take place.” (Veh. Code 8§ 3062(€)(2).) Any protest filed pursuant to this section is,
by statute, filed against the manufacturer or distributor that is attempting to establish or relocate
one of its satellite warranty facilities.

Franchisor’s Notice of Additional or Relocated Satellite Warranty Facility

V ehicle Code section 3062(a)(2) requires that the manufacturer or distributor must first give
written notice to the Board and to deal erships of the same line-make within 2 miles of the
proposed location. The notice language shall be textually segregated in a separate paragraph so
that the intention of the franchisor to establish or relocate a dealership is not intermingled with or
obscured by the surrounding text. (13 CCR 593.1.)

The written notice shall contain, on the first page thereof in at least 12-point bold type and
circumscribed by aline, the following statement:

“NOTICE TO DEALER: You havetheright tofilea protest with the NEW MOTOR
VEHICLE BOARD in Sacramento and have a hearing on your protest under the terms
of the California Vehicle Codeif you opposethisaction. You must fileyour protest with
the board within 20 days of your receipt of thisnotice, or within 20 days after the end of
any appeal procedurethat isprovided by ustoyou. If within thistimeyou filewith the
board arequest for additional timeto filea protest, the board or its secretary, upon a
showing of good cause, may grant you an additional 10 daysto filethe protest.”

Time Framefor Filing Protest

Filing atimely protest will preclude the manufacturer or distributor from establishing or
relocating the satellite warranty facility until the protest is resolved by the Board. The chart on
the next page identifies the protest filing periods and effective dates of the relocation or
establishment of a satellite warranty facility.

If, within the filing period set forth in the table, a franchisee files with the Board arequest for
additional timeto file a protest, the Board or its Executive Secretary, upon a showing of good
cause, may grant an additional 10 daysto file the protest.

If no protest isfiled, or if the protest is not filed in time, the manufacturer or distributor will be
able to establish the proposed satellite warranty facility or relocate the existing satellite warranty
facility without proceedings before the Board.
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ADDITIONAL OR RELOCATED SATELLITE WARRANTY FACILITY,

continued

Type of Notice Filing Period Effective Date
A notice by franchisor of |20 daysfromdedler's | Asstated by
intent to establish or receipt of notice manufacturer

relocate satellite warranty
facility.

or
20 days after the end of
any appeal procedure
provided by the
manufacturer or
distributor, whichever is
later.

or distributor.

Required Elements of Protest

A protest of the relocation or establishment of a satellite warranty facility must contain all of the
following (see Appendix for sample form A and content requirements):

Regulation
Content Requirements Authority
Must be in writing and be signed by a franchisee or its attorney. 13 CCR 583
Must be responsive to the specific grounds of the establishment or 13 CCR 585(b)
relocation set forth in the notice and set forth clearly and concisely
the factual contentions of the franchisee with respect to the matter
referred to in the notice.
Must set forth the franchisee’ s mailing address and telephone 13 CCR 585(d)
number, and the name, mailing address and tel ephone number of its
attorney or authorized agent, if any. [All correspondence and notices
to the franchisee shall thereafter be addressed to said address, if the
dealer principal is presenting its own case, or to the address of the
dealer’ s attorney or agent, if so represented.]
Shall indicate either that the franchisee does or does not desire to 13 CCR 585(e)
appear before the Board.
Franchisee shall set forth an estimate of the number of days required |13 CCR 585(f)
to complete the hearing.
Franchisee shall request a pre-hearing conference if oneis desired. 13 CCR 585(g)
Franchisee may submit as exhibits to the protest any physical 13 CCR 585(c)
evidence relevant to the matter with an adequate description in the
protest.
Franchisee shall ssimultaneously deliver a $200 filing feeintheform |13 CCR 553.40
of acheck or money order payable to the New Motor Vehicle Board.
Franchisee shall serve a copy of the protest upon the franchisor and | 13 CCR 584

proof of service shall accompany the protest submitted to the Board.
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ADDITIONAL OR RELOCATED SATELLITE WARRANTY FACILITY,
continued

Good Cause

If atimely protest isfiled, the manufacturer or distributor cannot establish an additional satellite
warranty facility or relocate an existing satellite warranty facility until a hearing has been held by
the Board and the Board acts on the proposed decision. At the hearing, the protesting dealer has
the burden of proving that there is good cause not to allow the establishment of the additional
satellite warranty facility or relocation of an existing satellite warranty facility.

In making a determination of good cause pursuant to V ehicle Code section 3063, the Board shall
take into consideration the existing circumstances, including, but not limited to, al of the
following:

Vehicle Code
Circumstances Section
Permanency of the investment. 3063(a)

Effect on the retail motor vehicle business and the | 3063(b)
consuming public in the relevant market area.

Whether it isinjurious to the public welfare for an | 3063(c)
additional franchise to be established.

Whether the franchisees of the same line-makein | 3063(d)
that relevant market area are providing adequate
competition and convenient consumer care for the
motor vehicles of the line-make in the market area
which shall include the adequacy of motor vehicle
sales and service facilities, equipment, supply of
vehicle parts, and qualified service personnel.
Whether the establishment of an additional 3063(e)

franchise would increase competition and therefore
be in the public interest.

If the protesting dealer is unable to prove good cause not to allow the establishment or
relocation, the manufacturer or distributor will be permitted to proceed with its intended action.
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COMPENSATION FOR DELIVERY AND PREPARATION

Statutory Authority

V ehicle Code section 3064 requires every manufacturer and distributor to specify the dealer’s
delivery and preparation obligations.

Franchisor’s Notice of Compensation for Delivery and Preparation

The manufacturers and distributors are required to file with the Board a copy of the obligations
and a schedule of compensation to be paid to the dealers. The schedule of compensation must be
reasonable.

Time Framefor Filing Protest

Thereis no specific statutory time period in the Vehicle Code within which to file a protest
involving delivery and preparation obligations and compensation. Failure to file a protest within
areasonable time, however, could result in adealer losing the right to a hearing by the Board.

Required Elements of Protest

The required content of a protest under V ehicle Code section 3064 is described in 13 CCR 586.
A protest involving delivery and preparation obligations must contain all of the following (see
Appendix for sample form A and content requirements):

Regulation
Content Requirements Authority
Must be in writing and be signed by a franchisee or its attorney. 13 CCR 583
Must set forth in clear and concise language the factual contentions of | 13 CCR
the franchisee with respect to the protest. 586(a)(1)

Must set forth the franchisee’ s mailing address and telephone number, | 13 CCR
and the name, mailing address and telephone number of its attorney | 586(a)(3)
or authorized agent, if any. [All correspondence and noticesto the
franchisee shall thereafter be addressed to said address, if the dealer
principal is presenting its own case, or to the address of the dedler’s
attorney or agent, if so represented.]

Shall indicate either that the franchisee does or does not desire to 13 CCR
appear before the Board. 586(a)(4)
Franchisee may submit as exhibits to the protest any physical 13 CCR

evidence relevant to the matter with an adequate description in the 586(a)(2)
protest.

Franchisee shall simultaneously deliver a $200 filing feein theform |13 CCR 553.40
of acheck or money order payable to the New Motor Vehicle Board.

Franchisee shall serve a copy of the protest upon the franchisor and 13 CCR 584
proof of service shall accompany the protest submitted to the Board.
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COMPENSATION FOR DELIVERY AND PREPARATION, continued

Deter mination of Protest

If adedler files aprotest challenging the reasonabl eness of the schedule, the Board will resolve
the disputein light of al the relevant circumstances including, but not limited to, the time
required to perform each function and the appropriate labor rate.

In the event of a hearing, the dealer has the burden of proving that the schedule of compensation
is not reasonable (Veh. Code 8§ 3066(C)).
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COMPENSATION FOR WARRANTY REIMBURSEMENT

Statutory Authority

Vehicle Code section 3065 requires every manufacturer or distributor to fulfill its warranty
obligations and adequately and fairly compensate its dealers for labor and parts used to perform
warranty service.

Franchisor’s Notice of Compensation for Warranty Reimbur sement

The manufacturers and distributors are required to file copies of their warranty reimbursement
schedules or formulas with the Board. The schedule or formula must be reasonable with respect
to the time and compensation allowed.

Approval of Warranty Claims

In addition, Vehicle Code section 3065(d) requires that warranty claims be approved or
disapproved within 30 days after their receipt by the franchisor. Any claim not specifically
disapproved in writing within 30 days from receipt by the franchisor shall be deemed approved
on the 30th day.

Warranty claims that are approved must be paid within 30 days of approval. However, Vehicle
Code section 3065(d) specifically states. “Failure to approve or pay within the above specified
time limits, in individual instances for reasons beyond the reasonable control of the franchisor,
shall not constitute aviolation of thisarticle.”

Disapproval of Warranty Claims

V ehicle Code section 3065(c) requires that the franchisor that denies awarranty claim for a
defective part on the basis that the part was not defective must return such part to the dealer at
the franchisor’ s expense or reimburse the dealer for the part, at the franchisor’s option.

In addition, the dealer is entitled to written notice of disapproval within 30 days after the
warranty claims are received by the franchisor. The notice must contain the specific grounds for
disapproval.

Audits of Franchisee Warranty Records

Audits of franchisee warranty records may be conducted by the franchisor on areasonable basis,
and for a period of 12 months after aclaimis paid or a credit issued (Veh. Code § 3065(€)).
Franchisee claims for warranty compensation shall not be disapproved except for good cause
(performance of nonwarranty repairs, lack of material documentation, or fraud). Any
chargeback to afranchisee for warranty parts or service compensation shall be made within 90
days of the completion of the audit. However, if afalse claim was submitted by a franchisee
with the intent to defraud the franchisor, alonger period for an audit and any resulting
chargeback may be permitted if the franchisor obtains an order from the Board.
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COMPENSATION FOR WARRANTY REIMBURSEMENT, continued

Time Framefor Filing Protest

Protests involving warranty disputes are not subject to any specific statutory time limitations for
filing. However, failureto file a protest within a reasonable time could result in adealer losing
the right to a hearing before the Board.

Required Elements of Protest
The required content of a protest under V ehicle Code section 3065 is described in 13 CCR 586.

A protest involving warranty disputes must contain all of the following (see Appendix for sample
form A and content requirements):

Regulation
Content Requirements Authority
Must be in writing and be signed by a franchisee or its attorney. 13 CCR 583
Must set forth in clear and concise language the factual contentions of | 13 CCR
the franchisee with respect to the protest. 586(a)(1)
Must set forth the franchisee’' s mailing address and telephone 13 CCR

number, and the name, mailing address and telephone number of its | 586(a)(3)
attorney or authorized agent, if any. [All correspondence and notices
to the franchisee shall thereafter be addressed to said address, if the
dealer principal is presenting its own case, or to the address of the
dealer’ s attorney or agent, if so represented.]

Shall indicate either that the franchisee does or does not desire to 13 CCR
appear before the Board. 586(a)(4)
Franchisee may submit as exhibits to the protest any physical 13 CCR

evidence relevant to the matter with an adequate description in the 586(a)(2)
protest.

Franchisee shall simultaneously deliver a $200 filing fee in the form | 13 CCR 553.40
of acheck or money order payable to the New Motor Vehicle Board.

Franchisee shall serve a copy of the protest upon the franchisor and | 13 CCR 584
proof of service shall accompany the protest submitted to the Board.

Deter mination of Protest

If aprotest isfiled, the Board shall determine whether the schedule or formulais reasonable,
taking into account what the dealer’ s labor rateisto itsretail customers. In the event of a
hearing, the dealer has the burden of proving that the warranty reimbursement schedule is not
reasonabl e, but the franchisor has the burden of proof to establish that a franchisee acted with
intent to defraud the franchisor where that issue is material. (V eh. Code § 3066(c).)
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FRANCHISOR INCENTIVE PROGRAM REIMBURSEMENT

Statutory Authority
Vehicle Code section 3065.1.

Franchisor’s Notice of Denial of Franchisor Incentive Program

Vehicle Code section 3065.1(a) requires that the franchisor, who denies payment under the terms
of afranchisor incentive program, shall notify the franchisee within 30 days and provide specific
grounds upon which the disapproval was based.

Approval/ Disapproval of Franchisor Incentive Program

Any claim not specifically disapproved in writing within 30 days shall be deemed approved on
the 30th day.

If incentive program compensation claims are approved, they must be paid within 30 days of
approval. However, this section provides that the failure to approve or pay within the above
specified time limits, in individual instances for reasons beyond the reasonable control of the
franchisor, do not constitute a violation of thisarticle.

Audits of Franchisee I ncentive Program

Vehicle Code section 3065.1(b) provides for audits of franchisee incentive program records if
reasonable and for a period of 18 months after aclaim ispaid or a credit issued. Any chargeback
to afranchisee for incentive program compensation shall be made within 90 days of completion
of the audit. However, if afalse claim was submitted by the franchisee with the intent to defraud
the franchisor, alonger period for the audit and any resulting chargeback may be permitted if the
franchisor obtains an order from the Board.

Time Framefor Filing Protest

Following the disapproval of aclaim, afranchisee shall have one year from receipt of the notice
of disapproval in which to appeal and file a protest with the Board.

Required Elements of Protest

The required content of a protest under V ehicle Code section 3065.1 is described in 13 CCR 586.
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FRANCHISOR INCENTIVE PROGRAM REIMBURSEMENT, continued

A protest involving franchisor incentive program disputes must contain al of the following (see

Appendix for sample form A and content requirements):

Content Requirements

Regulation Authority

Must be in writing and signed by a franchisee or its attorney.

13 CCR 583

Must set forth in clear and concise language the factual contentions
of the franchisee with respect to the protest.

13 CCR 586(a)(1)

Must set forth the franchisee’ s mailing address and telephone number,
and the name, mailing address and tel ephone number of its

attorney or authorized agent, if any. [All correspondence and notices
to the franchisee shall thereafter be addressed to said address, if the
dealer principal is presenting its own case, or to the address of the
dealer’ s attorney or agent, if so represented.]

13 CCR 586(3)(3)

Shall indicate either that the franchisee does or does not desire to
appear before the Board.

13 CCR 586(8)(4)

Franchisee may submit as exhibits to the protest any physical evidence
relevant to the matter with an adequate description in the protest.

13 CCR 586(3)(2)

Franchisee shall simultaneously deliver a $200 filing feein the form of
acheck or money order payable to the New Motor Vehicle Board.

13 CCR 553.40

Franchisee shall serve acopy of the protest upon the franchisor and
proof of service shall accompany the protest submitted to the Board.

13 CCR 584

Good Cause

Franchisee claims for incentive program compensation shall not be disapproved except for good
cause, such asineligibility under the terms of the incentive program, lack of material

documentation, or fraud.

Deter mination of Protest

The franchisee has the burden of proof, but the franchisor has the burden of proof to establish
that a franchisee acted with intent to defraud the franchisor where that issue is material.
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HEARING PROCEDURES

Pre-Hearing Procedure

Upon receiving a protest, the Board shall institute hearing proceedings that are akin to those of a
formal civil trial, including the scheduling of various pre-hearing conferences, settlement
conferences, arrangements for discovery, identification of witnesses, and so on. There are
sanctions that can be imposed by the Board if a party fails to comply with the Board' s discovery
orders or failsto participate properly in a settlement conference.

Subpoenas

Authority for subpoenas in Board proceedings is found in Vehicle Code sections 3050.1 and
3050.2, and 13 CCR section 551.2. Unlike the civil courts, the parties cannot issue their own
subpoenas. Upon the request of any party, the Board, its secretary or an administrative law judge
may issue subpoenas for the production of papers, records, and books by a witness or a deponent,
and the appearance of a nonparty witness or deponent. Hearing subpoenas are issued in
accordance with 13 CCR § 551.2(b), and an affidavit is not required to support the request. For a
hearing subpoena duces tecum, an affidavit must accompany the request.

Subpoenas for the attendance and testimony of a non-party deponent, or for a subpoena duces
tecum for deposition of a nonparty, are issued by the Board in accordance with Code of Civil
Procedure section 2020 (13 CCR 8§ 551.2(c)). No affidavits are required. Counsel for the parties
can issue notices of depositions to parties (Code Civ. Proc. 82025). Subpoenas for out-of-state,
non-party witnesses or deponents will be issued by the Board, but need to be enforced in the out-
of-state court (Code Civ. Proc. §2026).

Government Code section 11450.30 permits a person served with a subpoena or a subpoena
duces tecum to object to its terms by a motion for a protective order, including a motion to
guash. The objection would be resolved by the assigned administrative law judge. The
administrative law judge may make another order that is appropriate to protect the parties or the
witness from unreasonable or oppressive demands, including violations of the right to privacy.
Also, see paragraph below, “Hearings Open to the Public; Protective Orders’ for referencesto
authority for protective orders.

Following service of the subpoena upon the witness or deponent, the original subpoena and an
executed proof of service shall be filed with the Board (13 CCR § 551.2(d)).

Summary of Board Action

All hearings on protests filed pursuant to V ehicle Code sections 3060, 3062, 3064, 3065, or
3065.1 may be considered by the entire Board or may, at its discretion be conducted by one of
the Board’ s administrative law judges. At the hearing, oral argument is heard, evidenceis
admitted, testimony is received, and awritten decision is rendered. The procedures are described
in detail in Vehicle Code section 3066. The Board upon receiving a protest does the following:
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Step  |Action

1 By order fix atime, within sixty (60) days of the order, and
place of hearing.

2 Send a copy of the order to the franchisor, the protesting
franchisee, and all parties, which have requested notification
by the Board of protests and decisions by the Board.

*  Except in the case of afranchisee who deals
exclusively in motorcycles, the Board or its Secretary
may accelerate or postpone the date initially established
for the hearing.

»  For the purpose of accelerating or postponing the
hearing date, good cause must be shown and in no event
may the rescheduled date be more than ninety (90) days
after the Board' sinitial order.

* “Good cause” for accelerating or postponing a hearing
includes, but is not limited to, the effects upon, and any
irreparable harm to, the parties or interested persons or
groups if the request for a change in hearing date is not
granted.

» Application for continuance shall be in writing and
filed with the Secretary at least ten (10) days prior to the
date of hearing. No continuances otherwise will be
granted except in extreme emergencies such as serious
accident or death.

3 All hearings on protests filed may be considered by the entire
Board or may, at its discretion, be conducted by one of the
Board' s administrative law judges.

Stipulation of Fact

A hearing initiated by the filing of a protest may be held in whole or in part on a stipulation of
fact, which is essentially an agreement between the parties defining points that are not in
contention, and other parts of the dispute that have been resolved. Stipulations are of valuein
that they tend to facilitate and expedite conflict resolution. See 13 CCR 587 for procedural
details of stipulation of fact before the Board.

Stipulated Decisions

The Board may adopt stipulated decisions and orders without a hearing pursuant to Vehicle Code
section 3066 to resolve one or more issues raised by a protestant or petitioner before the Board.

If the Board adopts a stipulated decision and order to resolve a protest filed under Vehicle Code
section 3060, and the parties stipulate that good cause exists to terminate, a hearing requiring a
determination of good cause will not be required (Veh. Code 8§ 3050.7(b)).
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HEARING PROCEDURES, continued

Hearings Open to the Public; Protective Orders

Hearings before the Board or an administrative law judge designated by the Board are open to
the public. For good cause shown, a party may seek an order closing al or part of the hearing or
for other protective orders as set forth in Government Code section 11425.20 and 1 CCR 1036.

Failureto Appear at a Hearing

Any party who fails to appear at a hearing will not be entitled to a further opportunity to be heard
unless good cause for such failure is shown to the Board or to the administrative law judge
within five (5) days thereafter. The lack of such a showing may, in the discretion of the Board or
the administrative law judge, be interpreted as an abandonment of interest by the party in the
subject matter of the proceeding (see 13 CCR 589).

Decision of the Board

When matters are finally submitted to the Board for decision, or the Board receives a proposed
decision of the administrative law judge, the Board shall take the matter under submission and
conduct deliberations in executive session. The deliberations of the Board shall be in private and
shall not be reported.

The decision of the Board shall be in writing, and contain findings of fact and a determination of
theissues presented. The Board shall sustain, conditionally sustain, overrule, or conditionally
overrule the protest. The decision becomes final when delivered to the parties. If the Board fails
to act within thirty (30) days after close of a hearing, within thirty (30) days after the Board
receives a proposed decision where the case is heard before an administrative law judge, or
within a period which may be mutually agreed upon by the parties, then the proposed action of
the franchisor shall be deemed to be approved. (Veh. Code § 3067.)

Transcripts of Board Proceedings

Transcripts of hearings may be ordered from Board staff. Upon receipt of payment, staff will
forward orders to the court reporter who shall then deliver a copy or copies directly to the party
ordering the transcript. Please contact staff for questions concerning payment for expedited
transcript preparation and delivery.
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PETITIONS

Statutory Authority for Petitions

V ehicle Code section 3050(c) provides for any person to petition the Board to consider any
matter concerning the activities or practices of any person applying for or holding alicense as a
new motor vehicle dealer, manufacturer, manufacturer branch, distributor, distributor branch, or
representative.

Filing a Petition with the Board

A licensee or member of the public wishing to bring a dispute before the Board pursuant to

V ehicle Code section 3050(c) isrequired to file a petition (see Attachment for sample form B
and content requirements.) Petitions filed with the Board over the years have aleged such things
as the unreasonabl e refusal of afranchisor to approve a change in ownership, unreasonable
refusal of afranchisor to approve arelocation, discrimination in allocation of products, failure to
supply products authorized to be sold under the terms of the franchise, and other violations of the
Vehicle Code.

The petition shall be served on the respondent and proof of service filed with the Board.

Time Framefor Filing Petition

There are no specific statutory time limits in the Vehicle Code within which a petition must be
filed, but failure to file the petition within a reasonable time after the occurrence of events giving
rise to the basis for the petition could result in the Board refusing to take any action.

The respondent shall file awritten answer within 30 days of the date the petition is served on the
respondent (13 CCR 555.1 to 558).

Petition Filing Fee

A filing fee of $200, which should be in the form of a check or money order payable to the New
Motor Vehicle Board, must accompany the petition.
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PETITIONS, continued

Required Elements of Petition

The required content of a petition under V ehicle Code section 3050(c) is described in 13 CCR
555 (see Appendix for sample form B and content requirements).

Regulation
Content Requirements Authority

Must set forth in clear and concise language the nature of the matter, |13 CCR 555
which the petitioner wishes the Board to consider.

Must set forth the petitioner’ s name, mailing address and telephone | 13 CCR 555(a)
number; the name, mailing address and telephone number of the
petitioner’ s attorney or authorized agent, if any; and the name and
address of the licensee or applicant for license (respondent) whose
activities or practices are in question. [All correspondence and
notices to the petitioner shall thereafter be addressed to petitioner’s
said address, if the petitioner appearsin person, or to the address of
the petitioner’ s attorney or agent, if so represented. ]

Must include the names, residence addresses and business addresses | 13 CCR 555(b)
of persons and the dates, places and specific actions or practices
involved.

Shall include a concise recitation of applicable law and citation to the | 13 CCR 555(c)
applicable statutes and authorities if the actions or practices described
in the petition are alleged to be aviolation of law.

Shall indicate if the petitioner desires that the Board mediate, 13 CCR 555(d)
arbitrate, or resolve a difference between the petitioner and
respondent, and describe the relief sought.

Petitioner may submit as exhibits to the petition any physical 13 CCR 555(¢)
evidence relevant to the matter with an adequate description in the
petition.

Petitioner shall set forth an estimate of the number of days required to | 13 CCR 555(f)
complete the hearing.
Petitioner shall request a pre-hearing conference if one is desired. 13 CCR 555(0)

Petitioner shall simultaneously deliver a$200 filing fee in the form of | 13 CCR 553.40
acheck or money order payable to the New Motor Vehicle Board.

Petitioner shall serve a copy of the petition upon the respondent and | 13 CCR 555.1
proof of service shall accompany the petition submitted to the Board.
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PETITIONS, continued

First Consideration

Upon the filing of a petition with the Board, a copy shall be forwarded by the secretary of the
Board to each Board member for consideration. Unless, within 10 days of receipt of a copy of
the petition, any member of the Board notifies the secretary of an objection, the secretary shall
set the matter for ahearing. If any member of the Board objects within 10 days of receipt of a
copy of a petition, the petition shall be first considered by the Board at its next meeting to
determine what action shall be taken in regards to the petition (see 13 CCR 557).

Challenge to Presiding Officer

A party may request disqualification of a Board member or an administrative law judge for cause
prior to the taking of evidence by filing an affidavit stating the grounds for the request (13 CCR
551.1). Further, 13 CCR 551.12 entitles a party in a Board proceeding to one disqualification
without cause (peremptory challenge) of an assigned administrative law judge by making the
challenge no later than 5 or 10 days prior to the hearing depending on factors set forth in 13 CCR
551.12. Parties would not be entitled to a peremptory challenge in any proceeding relating to
applications for temporary relief or interim orders. Except for the convenience of the Board or
for good cause shown, no hearing shall be continued by the filing of a peremptory challenge.

Motion for Intervention

13 CCR 551.13 permits any person, including a Board member, concerned with the activities or
practices of any person applying for or holding alicense as a new motor vehicle dealer,
manufacturer, manufacturer branch, distributor, distributor branch or representativeto file a
motion to intervene in a pending petition.

Amicus Curiae Briefs

The Board, its secretary, or an administrative law judge may, in hisor her discretion, allow the
filing of amicus curiae briefs.

Summary of Board Action

A member of the Board who is a new motor vehicle dealer may not participate in, hear,
comment, advise other members upon, or decide any petition considered by the Board that
involves a dispute between a franchisee and franchisor (see V ehicle Code § 3050(c)).

After considering a petition, the Board may do any one or any combination of the following:
1) order the matter be referred for hearing;
2) direct the Department to conduct an investigation and submit a written report;

3) undertake to mediate, arbitrate or otherwise resolve any honest difference of opinion or
viewpoint existing between the petitioner and respondent;
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PETITIONS, continued

4) order the Department to exercise any and all authority or power that the Department may
have with respect to the issuance, renewal, refusal to renew, suspension, or revocation of
the license of respondent; and/or

5) order the petition dismissed, with or without prejudice to the filing of another petition with
respect to the same matter, upon such terms or conditions as it may deem just (see Veh.
Code 8 3050(c)(1)-(3) and 13 CCR 562).

Hearing Procedures

The Board’s powers in regards to petitions are discretionary, and there is no automatic right to a
hearing. If the Board orders a hearing, the pre-hearing procedures are very similar to those
involving protests (see page 28). For procedural details for hearings on petitions, see 13 CCR
580.
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APPEALSFROM DECISIONS OF THE DEPARTMENT

Statutory Authority for Appeals

V ehicle Code sections 3050(b) and 3052 provide for the right of an applicant for, or holder of a
license as a new motor vehicle dealer, manufacturer, manufacturer branch, distributor, distributor
branch or representative to file an appeal with the Board after any final decision of the Director
of the Department which adversely affects the occupational license of the appellant, such as the
suspension or revocation of the license (see Appendix for sample form C and content
requirements).

Board’s Responsibilitiesin an Appeal Re: Department Decision

The Board acts as an appellate body reviewing the record of the Departmental proceedings, and
in deciding the appeal, may also consider any other evidence properly brought before the Board.
Briefs on the disputed issues are filed by the appellant and the Department (Veh. Code § 3053).

Motion for I ntervention

13 CCR 551.13 permits any person, including a Board member, concerned with the activities or
practices of any person applying for or holding alicense as a new motor vehicle dealer,
manufacturer, manufacturer branch, distributor, distributor branch or representativeto file a
motion to intervene in a pending appeal.

Amicus CuriaeBriefs

The Board, its secretary, or an administrative law judge may, in hisor her discretion, allow the
filing of amicus curiae briefs.

ActionsBoard May Takein an Appeal Re: Penalty

V ehicle Code section 3054 gives the Board the power to reverse or amend the decision of the
Department for any of the following reasons:

1) The Department has proceeded without or in excess of its jurisdiction.
2) The Department has proceeded in a manner contrary to the law.
3) Thedecision isnot supported by the findings.

4) The findings are not supported by the weight of the evidence in the light of the whole
record reviewed in its entirety, including any and all relevant evidence adduced at any
hearing of the Board.

5) Thereisrelevant evidence, which in the exercise of reasonable diligence, could not have
been produced or which was improperly excluded at the hearing.
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APPEALS FROM DECISIONS OF THE DEPARTMENT, continued

6. The determination or penalty, as provided in the decision of the Department is not
commensurate with the findings.

The Board also has the power to amend, modify, or reverse the penalty imposed by the
Department (Veh. Code § 3055). This power has been construed by the courts to include the
ability to increase penalties set by the Department (Toyota of Visalia v. Department of Motor
Vehicles (1984) 155 Cal. App. 3d 315 (202 Cal. Rptr. 190), appeal after remand, (1987) 188 Cal.
App. 3d 872 (233 Cal. Rptr. 708)).

In all cases, the Board shall enter its order within 60 days after the appeal isfiled unlessthereis
unavoidable delay in receiving the administrative record. Should the Board issue an order
reversing the decision of the Department, the Board may direct the Department to reconsider the
matter and take further action (Veh. Code § 3056).

The Board' s order must be in writing and becomes final upon delivery of copies to the parties.
The Board shall fix an effective date for its orders not more than 30 days from the day the order
is served or remand the matter back to the Department for fixing an effective date (Veh. Code 8§
3057).

Filing Appeals with the Board

In general, the notice of appeal must be filed with the Board on the tenth (10th) day after the last
day on which reconsideration of the final decision of the Department can be ordered (Veh. Code
8 3052(a) and 13 CCR 566), along with the filing fee of $200. A copy of the notice of appeal
shall be served on the Department and proof of service shall accompany the notice filed with the
Secretary of the Board (13 CCR 570). An appedl isfiled on the date it is received by the
Secretary of the Board. An appeal mailed by registered mail shall be deemed filed on the
postmark date.

Required Elements of an Appeal

The contents of the notice of appea are contained in 13 CCR 568 to which the reader is referred
for detailed information.

Hearing Procedures
For procedural details for hearings on appeals, see 13 CCR 580.
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JUDICIAL REVIEW

Appeal to Superior Court

Judicial review of final orders and decisions of the Board may be sought in superior court
pursuant to California Code of Civil Procedure section 1094.5 via a petition for writ of
administrative mandamus. A petition for writ of administrative mandamus questions whether the
Board proceeded without or in excess of jurisdiction, whether there was afair hearing, and
whether there was any prejudicial abuse of discretion. Parties seeking judicial review of afina
order or decision should refer to Vehicle Code sections 3058 and 3068 and local rules of court.
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CALIFORNIA VEHICLE CODE

DIVISION 1. WORDS AND PHRASES DEFINED

“All-Terrain Vehicle’

111. “All-terrain vehicle’” means a motor vehicle subject to subdivision (@) of Section
38010 whichisall of the following:

(a) Designed for operation off of the highway by an operator with no passengers.

(b) Fifty inches or lessin width.

(c) Six hundred pounds or less unladen weight.

(d) Suspended on three or more low-pressure tires.

(e) Has asingle seat designed to be straddled by the operator.

(f) Has handlebars for steering control.

“ Autobroker or Auto Buying Service”

166. An “autobroker or auto buying service” isadealer, as defined in Section 285, who
engages in the business of brokering, as defined in Section 232.5.

“Board”
232. The “board” isthe New Motor Vehicle Board.

“Brokering”

232.5 “Brokering” isan arrangement under which adealer, for afee or other
consideration, regardless of the form or time of payment, provides or offers to provide the
service of arranging, negotiating, assisting, or effectuating the purchase of a new or used motor
vehicle, not owned by the dealer, for another or others.

“Dealer”

285. “Dealer” isaperson not otherwise expressly excluded by Section 286 who:

() For commission, money, or other thing of value, sells, exchanges, buys, or offersfor
sale, negotiates or attempts to negotiate, a sale or exchange of an interest in, a vehicle subject to
registration, a motorcycle subject to identification under this code, or atrailer subject to
identification pursuant to Section 5014.1, or induces or attempts to induce any person to buy or
exchange an interest in a vehicle and, who receives or expects to receive a commission, money,
brokerage fees, profit, or any other thing of value, from either the seller or purchaser of the

VC-



CALIFORNIA VEHICLE CODE JANUARY 2003

vehicle.

(b) Isengaged whoally or in part in the business of selling vehicles or buying or taking in
trade, vehicles for the purpose of resale, selling, or offering for sale, or consigned to be sold, or
otherwise dealing in vehicles, whether or not the vehicles are owned by the person.

Dealer; Exclusions

286. Theterm “dealer” does not include any of the following:

(a) Insurance companies, banks, finance companies, public officials, or any other person
coming into possession of vehiclesin the regular course of business, who sells vehicles under a
contractual right or obligation, in performance of an official duty, or in authority of any court of
law, if the saleisfor the purpose of saving the seller from loss or pursuant to the authority of a
court.

(b) Persons who sell or distribute vehicles of atype subject to registration or trailers
subject to identification pursuant to Section 5014.1 for a manufacturer to vehicle dealers licensed
under this code, or who are employed by manufacturers or distributors to promote the sale of
vehicles dealt in by those manufacturers or distributors. However, any of those persons who also
sell vehicles at retail are vehicle dealers and are subject to this code.

(c) Persons regularly employed as salespersons by vehicle dealers licensed under this
code while acting within the scope of that employment.

(d) Persons engaged exclusively in the bona fide business of exporting vehicles or of
soliciting orders for the sale and delivery of vehicles outside the territorial limits of the United
States, if no federal excisetax islegally payable or refundable on any of the transactions. Persons
not engaged exclusively in the bona fide business of exporting vehicles, but who are engaged in
the business of soliciting orders for the sale and delivery of vehicles, outside the territorial limits
of the United States are exempt from licensure as dealers only if their sales of vehicles produce
less than 10 percent of their total gross revenue from all business transacted.

(e) Persons not engaged in the purchase or sale of vehicles as a business, who dispose of
any vehicle acquired and used in good faith, for their own personal use, or for use in their
business, and not for the purpose of avoiding the provisions of this code.

(f) Persons who are engaged in the purchase, sale, or exchange of vehicles, other than
motorcycles subject to identification under this code, which are not intended for use on the
highways.

(g) Persons temporarily retained as auctioneers solely for the purpose of disposing of
vehicle stock inventories by means of public auction on behalf of the owners at the owners' place
of business, or as otherwise approved by the department, if intermediate physical possession or
control of, or an ownership interest in, the inventory is not conveyed to the persons so retained.

(h) Persons who are engaged exclusively in the business of purchasing, selling, servicing,
or exchanging racing vehicles, parts for racing vehicles, and trailers designed and intended by the
manufacturer to be used exclusively for carrying racing vehicles. For purposes of this
subdivision, “racing vehicle” means a motor vehicle of atype used exclusively in a contest of
speed or in acompetitive trial of speed which is not intended for use on the highways.

(i) Any person who is alessor.

() Any person who is arenter.

(k) Any salvage pool.

(1) Any yacht broker who is subject to the Y acht and Ship Brokers Act (Article 2
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(commencing with Section 700) of Chapter 5 of Division 3 of the Harbors and Navigation Code)
and who sells used boat trailers in conjunction with the sale of avessel.

(m) Any licensed automobile dismantler who sells vehicles that have been reported for
dismantling as provided in Section 11520.

(n) The Director of Corrections when selling vehicles pursuant to Section 2813.5 of the
Penal Code.

(0) (1) Any public or private nonprofit charitable, religious, or educational institution or
organization that sells vehiclesif al of the following conditions are met:

(A) Theinstitution or organization qualifies for state tax-exempt status under Section
23701d of the Revenue and Taxation Code, and tax-exempt status under Section 501(c)(3) of the
federal Internal Revenue Code.

(B) The vehicles sold were donated to the nonprofit charitable, religious, or educational
institution or organization.

(C) The vehicles subject to retail sale meet all of the applicable equipment requirements
of Division 12 (commencing with Section 24000) and are in compliance with emission control
requirements as evidenced by the issuance of a certificate pursuant to subdivision (b) of Section
44015 of the Health and Safety Code. Under no circumstances may an institution or
organization transfer the responsibility of obtaining a smog inspection certificate to the buyer of
the vehicle.

(D) The proceeds of the sale of the vehicles are retained by that institution or
organization for its charitable, religious, or educational purposes.

(2) Aninstitution or organization described in paragraph (1) may sell vehicles on behalf
of another institution or organization under the following conditions:

(A) The nonselling institution or organization meets the requirements of paragraph (1).

(B) The selling and nonselling institutions or organizations enter into a signed, written
agreement pursuant to subparagraph (A) of paragraph (3) of subdivision (a) of Section 1660.

(C) The sdlling institution or organization transfers the proceeds from the sale of each
vehicle to the nonselling institution or organization within 45 days of the sale. All net proceeds
transferred to the nonselling institution or organization shall clearly be identifiable to the sale of
aspecific vehicle. The selling institution or organization may retain a percentage of the proceeds
from the sale of a particular vehicle. However, any retained proceeds shall be used by the selling
institution or organization for its charitable, religious, or educational purposes.

(D) At the time of transferring the proceeds, the selling institution or organization shall
provide to the nonselling institution or organization, an itemized listing of the vehicles sold and
the amount for which each vehicle was sold.

(E) In the event the selling institution or organization cannot complete aretail sale of a
particular vehicle, or if the vehicle cannot be transferred as a whol esale transaction to a deal er
licensed under this code, the vehicle shall be returned to the nonselling institution or organization
and the written agreement revised to reflect that return. Under no circumstances may a selling
ingtitution or organization transfer or donate the vehicle to athird party that is excluded from the
definition of a dealer under this section.

(3) Aninstitution or organization described in this subdivision shall retain al records to
be retained pursuant to Section 1660.

(p) Any motor club, as defined in Section 12142 of the Insurance Code, that does not arrange or
negotiate individual motor vehicle purchase transactions on behalf of its members but refers
members to a new motor vehicle dealer for the purchase of a new motor vehicle and does not
receive afee from the dealer contingent upon the sale of the vehicle.
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“Distributor”

296. A “distributor” is any person other than a manufacturer who sells or distributes new
vehicles subject to registration under this code, new trailers subject to identification pursuant to
Section 5014.1, or new off-highway motorcycles subject to identification under this code, to
dealersin this state and maintains representatives for the purpose of contacting dealers or
prospective dealersin this state.

“Distributor Branch”

297. A “distributor branch” is an office maintained by a distributor for the sale of new
vehicles or new trailers subject to identification pursuant to Section 5014.1 to dealers or for
directing or supervising, in whole or in part, the distributor’ s representatives.

“Established Place of Business’

320. “Established place of business’ is a place actually occupied either continuously or at
regular periods by any of the following:

(a) A dedler, remanufacturer, remanufacturer branch, manufacturer, manufacturer branch,
distributor, distributor branch, automobile driving school, or traffic violator school where the
books and records pertinent to the type of business being conducted are kept.

(b) An automobile dismantler where the books and records pertinent to the type of
business being conducted are kept. A place of business of an automobile dismantler which
gualified as an “ established place of business’ before September 17, 1970, is an “ established
place of business” as defined in this section.

(c) A registration service where the books and records pertinent to the type of business
being conducted are kept.

“Franchise”

331. (a) A “franchise” isawritten agreement between two or more persons having al of the
following conditions:

(1) A commercial relationship of definite duration or continuing indefinite duration.

(2) The franchisee is granted the right to offer for sale or lease, or to sell or lease at
retail new motor vehicles or new trailers subject to identification pursuant to Section 5014.1
manufactured or distributed by the franchisor or the right to perform authorized warranty repairs
and service, or theright to perform any combination of these activities.

(3) The franchisee constitutes a component of the franchisor’s distribution system.

(4) The operation of the franchisee’ s business is substantially associated with the
franchisor’ s trademark, trade name, advertising, or other commercial symbol designating the
franchisor.

(5) The operation of a portion of the franchisee's business is substantially reliant on
the franchisor for a continued supply of new vehicles, parts, or accessories.

(b) The term “franchise” does not include an agreement entered into by a
manufacturer or distributor and a person where all the following apply:

(1) The person is authorized to perform warranty repairs and service on vehicles

VC- 4



CALIFORNIA VEHICLE CODE JANUARY 2003

manufactured or distributed by the manufacturer or distributor.

(2) The person is not a new motor vehicle dealer franchisee of the manufacturer or
distributor.

(3) The person’ s repair and service facility is not located within the relevant market
area of anew motor vehicle dealer franchisee of the manufacturer or distributor.

“Franchisee”

331.1. A “franchisee” is any person who, pursuant to a franchise, receives new motor
vehicles subject to registration under this code or new off-highway motorcycles, as defined in
Section 436, or new trailers subject to identification pursuant to Section 5014.1 from the
franchisor and who offersfor sale or lease, or sells or leases the vehicles at retail or is granted the
right to perform authorized warranty repairs and service, or the right to perform any combination
of these activities.

“Franchisor”

331.2. A “franchisor” is any person who manufactures, assembles, or distributes new
motor vehicles subject to registration under this code or new off-highway motorcycles, as
defined in Section 436, or new trailers subject to identification pursuant to Section 5014.1 and
who grants a franchise.

“Low-Speed Vehicles’

385.5 A “low-speed vehicle” isamotor vehicle, other than amotor truck, having four
wheels on the ground and an unladen weight of 1,800 pounds or less, that is capable of
propelling itself at a minimum speed of 20 miles per hour and a maximum speed of 25 miles per
hour, on apaved level surface. For the purposes of this section, a “low-speed vehicle” isnot a
golf cart, except when operated pursuant to Section 21115 or 21115.1.”

“Manufacturer Branch”

389. A “manufacturer branch” is an office maintained by a manufacturer for the sale of
new vehiclesto dealersor for directing or supervising in whole or in part the manufacturer’s
representatives.

“Motorcycle”

400. (a) A “motorcycle’ isany motor vehicle having a seat or saddle for the use of the rider,
designed to travel on not more than three wheels in contact with the ground, and weighing less
than 1,500 pounds.

(b) A motor vehicle that has four wheels in contact with the ground, two of which are a
functional part of asidecar, isamotorcycle if the vehicle otherwise comes within the definition
of subdivision (a).
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(c) A motor vehiclethat is electrically powered, has a maximum speed of 45 miles per
hour, and weighs less than 2,500 pounds, is a motorcycle if the vehicle otherwise comes within
the definition of subdivision (a).

(d) A farm tractor is not a motorcycle.

(e) A three-wheeled motor vehicle that otherwise meets the requirements of subdivision
(@), has apartially or completely enclosed seating areafor the driver and passenger, is used by
local public agencies for the enforcement of parking control provisions, and is operated at slow
speeds on public streets, is not a motorcycle. However, a motor vehicle described in this
subdivision shall comply with the applicable sections of this code imposing equipment
installation requirements on motorcycles.

“Motor Vehicle”

415. (a)A “motor vehicle” isavehicle that is self-propelled.

(b)*Motor vehicle” does not include a self-propelled wheel chair, invalid tricycle, or
motorized quadricycle when operated by a person who, by reason of physical disability, is
otherwise unable to move about as a pedestrian.

“New Motor Vehicle Dealer”

426. “New motor vehicle dealer” isadealer, as defined in Section 285, who, in addition
to the requirements of that section, either acquires for resale new and unregistered motor vehicles
from manufacturers or distributors of those motor vehicles or acquires for resale new and
unregistered off-highway motorcycles from manufacturers or distributors of the vehicles. No
distinction shall be made, nor any different construction be given to the definition of “new motor
vehicle dealer” and “dealer” except for the application of the provisions of Chapter 6
(commencing with Section 3000) of Division 2 and Section 11704.5. The provisions of Sections
3001 and 3003 shall not, however, apply to a dealer who deals exclusively in motorcycles.

“New Vehicle”

430. A “new vehicle’ is avehicle constructed entirely from new parts that has never been
the subject of aretail sale, or registered with the department, or registered with the appropriate
agency or authority of any other state, District of Columbia, territory or possession of the United
States, or foreign state, province, or country.

“Off-Highway Motorcycle”

436. An “off-highway motorcycle’” means a motorcycle or motor-driven cycle which is
subject to identification under this code.
“Person”

470. “Person” includes a natural person, firm, copartnership, association, limited liability
company, or corporation.
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“Relevant Market Area”

507. The “relevant market area’ is any areawithin aradius of 10 miles from the site of a
potential new deal ership.

“Representative”

512. A “representative’ is any person regularly employed by a manufacturer or
distributor for the purpose of negotiating or promoting the sale of the manufacturer’s or
distributor’ s vehicles to their franchisees or for regularly supervising or contacting franchisees or
prospective franchiseesin this state for any purpose.

“Retail Sale”

520. A “retail sale€”’ isasale of goodsto a person for the purpose of consumption and use,
and not for resale to others, including, but not limited to, an arrangement where a motor vehicle
isconsigned to adedler for sale.

“Used Vehicle’

665. A “used vehicle” isavehicle that has been sold, or has been registered with the
department, or has been sold and operated upon the highways, or has been registered with the
appropriate agency of authority, of any other state, District of Columbia, territory or possession
of the United States or foreign state, province or country, or unregistered vehicles regularly used
or operated as demonstrators in the sales work of a dealer or unregistered vehicles regularly used
or operated by a manufacturer in the sales or distribution work of such manufacturer. The word
“sold” does not include or extend to: (1) any sale made by a manufacturer or a distributor to a
dedler, (2) any sale by a new motor vehicle dealer franchised to sell a particular line-maketo
another new motor vehicle dealer franchised to sell the same line-make, or (3) any saleby a
dealer to another dealer licensed under this code involving a mobilehome, as defined in Section
396, arecreational vehicle, as defined in Section 18010.5 of the Health and Safety Code, a
commercia coach, as defined in Section 18012 of the Health and Safety Code, an off-highway
motor vehicle subject to identification, as defined in Section 38012, or acommercial vehicle, as
defined in Section 260.

“Vehicle Manufacturer”

672. (a) “Vehicle manufacturer” is any person who produces from raw materials or new
basic components a vehicle of atype subject to registration under this code, off-highway
motorcycles subject to identification under this code, or trailers subject to identification pursuant
to Section 5014.1, or who permanently alters, for purposes of retail sales, new commercial
vehicles by converting the vehicles into housecars that display the insignia of approval required
by Section 18056 of the Health and Safety Code and any regulations issued pursuant thereto by
the Department of Housing and Community Development. As used in this section, “permanently
alters’ does not include the permanent attachment of a camper to avehicle.

(b) A vehicle manufacturer who produces a vehicle of atype subject to registration that
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consists of used or reconditioned parts, for the purposes of the code, is aremanufacturer, as
defined in Section 507.8.

(c) Unless a vehicle manufacturer either grants franchises to franchiseesin this state, or
issues vehicle warranties directly to franchisees in this state or consumers in this state, the
manufacturer shall have an established place of business or arepresentative in this state.

(d) The scope and application of this section are limited to Division 2 (commencing with
Section 1500) and Division 5 (commencing with Section 11100).

“Vehicle Salesperson”; Exclusions

675. (a) “Vehicle salesperson” is a person not otherwise expressly excluded by this section,
who does one or a combination of the following:

(1) Isemployed as a salesperson by adealer, as defined in Section 285, or who, under
any form of contract, agreement, or arrangement with adealer, for commission, money, profit, or
other thing of value, sells, exchanges, buys, or offers for sale, negotiates, or attempts to
negotiate, a sale, or exchange of an interest in avehicle required to be registered under this code.

(2) Induces or attempts to induce any person to buy or exchange an interest in a
vehicle required to be registered, and who receives or expects to receive a commission, money,
brokerage fees, profit, or any other thing of value, from either the seller or purchaser of the
vehicle.

(3) Exercises managerial control over the business of alicensed vehicle dealer or who
supervises vehicle salespersons employed by alicensed dealer, whether compensated by salary
or commission, including, but not limited to, any person who is employed by the dealer asa
general manager, assistant general manager, or sales manager, or any employee of alicensed
vehicle dealer who negotiates with or induces a customer to enter into a security agreement or
purchase agreement or purchase order for the sale of a vehicle on behalf of the licensed vehicle
dedler.

(b) The term “vehicle salesperson” does not include any of the following:

(1) Representatives of insurance companies, finance companies, or public officials,
who in the regular course of business, are required to dispose of or sell vehicles under a
contractual right or obligation of the employer, or in the performance of an official duty, or under
the authority of any court of law, if the saleisfor the purpose of saving the seller from any loss
or pursuant to the authority of a court of competent jurisdiction.

(2) Persons who are licensed as a manufacturer, remanufacturer, transporter,
distributor, or representative.

(3) Persons exclusively employed in a bona fide business of exporting vehicles, or of
soliciting orders for the sale and delivery of vehicles outside the territoria limits of the United
States.

(4) Persons not engaged in the purchase or sale of vehicles as a business, disposing of
vehicles acquired for their own use, or for use in their business when the vehicles have been so
acquired and used in good faith, and not for the purpose of avoiding the provisions of this code.

(5) Persons regularly employed as sal espersons by persons who are engaged in a
business involving the purchase, sale, or exchange of boat trailers.

(6) Persons regularly employed as sal espersons by persons who are engaged in a
business activity which does not involve the purchase, sale, or exchange of vehicles, except
incidentally in connection with the purchase, sale, or exchange of vehicles of atype not subject
to registration under this code, boat trailers, or midget autos or racers advertised as being built
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exclusively for use by children.

(7) Persons licensed as a vehicle dealer under this code doing business as a sole
ownership or member of a partnership or a stockholder and director of a corporation or amember
and manager of alimited liability company licensed as a vehicle dealer under this code.
However, those persons shall engage in the activities of a salesperson, as defined in this section,
exclusively on behalf of the sole ownership or partnership or corporation or limited liability
company in which they own an interest or stock, and those persons owning stock shall be
directors of the corporation; otherwise, they are vehicle salespersons and subject to Article 2
(commencing with Section 11800) of Chapter 4 of Division 5.

(8) Personsregularly employed as salespersons by a vehicle dealer authorized to do
businessin California under Section 11700.1 of the Vehicle Code.
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DIVISION 2. ADMINISTRATION

CHAPTER 6. NEW MOTOR VEHICLE BOARD

Article 1. Organization of Board

Creation of Board

3000. Thereisin the Department of Motor VehiclesaNew Motor Vehicle Board, which
consists of nine members.

Qualificationsof Board Members

3001. Four of the appointive members of the board shall be new motor vehicle dealers as
defined in Section 426 who have engaged for a period of not less than five years preceding their
appointment in activities regulated by Article 1 (commencing with Section 11700) of Chapter 4
of Division 5. These members shall be appointed by the Governor.

Each of the five remaining appointive members shall be a public member who isnot a
licentiate under Article 1 (commencing with Section 11700) or 2 (commencing with Section
11800) of Chapter 4 of Division 5 or an employee of such licentiate at the time of such
appointment and one of these five appointive members shall have been admitted to practice law
in the state for at least 10 yearsimmediately preceding his appointment. One public member
shall be appointed by the Senate Rules Committee, one by the Speaker of the Assembly, and
three by the Governor.

Each member shall be of good moral character.

The provisions of this section shall not apply to a dealer who deals exclusively in
motorcycles.

Effective Date of Appointments

3002. The appointments of the appointive members shall be made effective as of the
effective date of this article.

Terms of Office: Vacancies

3003. Each appointive member of the board shall be appointed for aterm of four years
and shall hold office until the appointment and qualification of his successor or until one year has
elapsed since the expiration of the time for which he or she was appointed, whichever occurs
first.
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The terms of the members of the board first appointed shall expire as follows: one public
member and one new motor vehicle dealer member, January 15, 1969; two public members and
one new motor vehicle dealer member, January 15, 1970; two public members and two new
motor vehicle dealer members, January 15, 1971. The terms shall thereupon expire in the same
relative order.

Vacancies occurring shall be filled by appointment for the unexpired term.

The provisions of this section shall not apply to a dealer who deals exclusively in
motorcycles.

Oath

3004. Members of the board shall take an oath of office as provided the Constitution and
the Government Code.

Removal from Office

3005. The appointive authority has the power to remove from office at any time, any
member of the board appointed by such appointing authority for continued neglect of duties
required by law, or for incompetence, or unprofessional or dishonorable conduct. Nothing in this
section shall be construed as a limitation or restriction on the power of the appointing authority,
conferred by any other provision of law, to remove any member of the board.

President of Board

3006. The board shall organize and elect a president from among its members for aterm
of one year at the first meeting of each year. The newly elected president shall assume his duties
at the conclusion of the meeting at which he was elected. Reel ection to office during membership
IS unrestricted.

Frequency of Meetings

3007. The board shall meet at least twice during each calendar year.
Specia meetings may be called at any time by the president or by any five members of
the board upon notice for such time and in such manner as the board may provide.

Public M eetings

3008. (a) All meetings of the board shall be open and public, and al persons shall be
permitted to attend any meeting of the board, except that the board may hold executive sessions
to deliberate on the decision to be reached upon the evidence introduced in a proceeding
conducted in accordance with Chapter 5 (commencing with Section 11500) of Part 1 of Division
3 of Title 2 of the Government Code.

(b) At all meetings of the board, open or executive, involving an appea from a decision
of the Director of Motor Vehicles as hereinafter provided for, the director or his authorized
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representative may attend, present the position of the department and thereafter shall absent
himself from any executive session at the request of any member of the board.

(c) Within the limitations of its powers and authority as herein conferred, and in the event
of disagreement between the board and the director regarding the decision to be reached as
herein provided, the decision of the board shall be final.

Quorum

3010. Five members of the board shall constitute a quorum for the transaction of
business, for the performance of any duty or the exercise of any power or authority of the board,
except that three members of the board, who are not new motor vehicle dealers, shall constitute a
guorum for the purposes of Article 4 (commencing with Section 3060) and the consideration of a
petition pursuant to subdivision (c) of Section 3050 that involves a dispute between a franchisee
and franchisor.

Effect of Vacancy on Board

3011. A vacancy on the board shall not impair the power of the remaining membersto
perform all duties and exercise al powers of the board, providing the members remaining
constitute a quorum.

Per Diem; Reimbursement for Expenses

3012. Each member of the board shall receive a per diem of one hundred dollars ($100)
for each day actually spent in the discharge of official duties, and he shall be reimbursed for his
traveling and other expenses necessarily incurred in the performance of his duties, which per
diem and reimbursement shall be wholly defrayed from funds that shall be provided in the
annual budget of the department.

Seal

3013. The board shall adopt a seal and such other device as the members may desire
thereon, by which they shall authenticate al papers and documents under their control.

Copies of al records and papers in the board’ s office shall be recelved in evidence in all
cases when certified under the hand and seal of the board, equally and with like effect as the
originals.

Assistance from Department

3014. The department shall provide the board with the services, as secretary, of a
qualified, trained person, who shall, subject to civil service requirements, devote as much time as
may be necessary to discharge the functions of the board as herein provided. In addition, the
board may appoint an assistant secretary, who shall be exempt from civil service. The
department, in addition, shall provide the board with the necessary personnel, office space,
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equipment, supplies, and services which, in the opinion of the board, may be necessary to
administer this chapter. However, the board may contract with the department or another state
agency for office space, equipment, supplies, and services, as determined by the board to be
appropriate, for the administration of this chapter.

Offices

3015. In addition to the office of the secretary in Sacramento, the department shall, asthe
need therefor occurs, secure adequate rooms for the meetings of the board in Los Angeles, San
Francisco, Sacramento, or such other locations in the state as may be required in the discretion of
the board, to administer this chapter.

Funding Through Imposition of Fees

3016. (a) New motor vehicle dealers and other licensees under the jurisdiction of the
board shall be charged fees sufficient to fully fund the board's activities other than those
conducted pursuant to Section 472.5 of the Business and Professions Code. The board may
recover the direct cost of the activities required by Section 472.5 of the Business and Professions
Code by charging the Department of Consumer Affairs afee which shall be paid by the bureau
with funds appropriated from the Certification Account in the Consumer Affairs Fund. All fees
shall be deposited, and held separate from other moneys, in the Motor Vehicle Account in the
State Transportation Fund, and shall not be transferred to the State Highway Account pursuant to
Section 42273.

(b) The fees shall be available, when appropriated, exclusively to fund the board’s
activities. If at the conclusion of any fiscal year the amount of fees collected exceeds the amount
of expenditures for this purpose during the fiscal year, the surplus shall be carried over into the
succeeding fiscal year.

Article 2. Powers and Duties of Board

Duties

3050. The board shall do al of the following:

(a) Adopt rules and regulations in accordance with Chapter 3.5 (commencing with
Section 11340) of Part 1 of Division 3 of Title 2 of the Government Code governing those
matters that are specifically committed to its jurisdiction.

(b) Hear and determine, within the limitations and in accordance with the procedure
provided, an appeal presented by an applicant for, or holder of, alicense as a new motor vehicle
dealer, manufacturer, manufacturer branch, distributor, distributor branch, or representative when
the applicant or licensee submits an appeal provided for in this chapter from a decision arising
out of the department.

(c) Consider any matter concerning the activities or practices of any person applying for
or holding alicense as a new motor vehicle dealer, manufacturer, manufacturer branch,
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distributor, distributor branch, or representative pursuant to Chapter 4 (commencing with Section
11700) of Division 5 submitted by any person. A member of the board who is a new motor
vehicle dealer may not participate in, hear, comment, advise other members upon, or decide any
matter considered by the board pursuant to this subdivision that involves a dispute between a
franchisee and franchisor. After that consideration, the board may do any one or any combination
of the following:

(1) Direct the department to conduct investigation of matters that the board deems
reasonabl e, and make a written report on the results of the investigation to the board within the
time specified by the board.

(2) Undertake to mediate, arbitrate, or otherwise resolve any honest difference of
opinion or viewpoint existing between any member of the public and any new motor vehicle
dealer, manufacturer, manufacturer branch, distributor branch, or representative.

(3) Order the department to exercise any and all authority or power that the
department may have with respect to the issuance, renewal, refusal to renew, suspension, or
revocation of the license of any new motor vehicle dealer, manufacturer, manufacturer branch,
distributor, distributor branch, or representative as that license is required under Chapter 4
(commencing with Section 11700) of Division 5.

(d) Hear and decide, within the limitations and in accordance with the procedure
provided, a protest presented by a franchisee pursuant to Section 3060, 3062, 3064, 3065, or
3065.1. A member of the board who is a new motor vehicle dealer may not participate in, hear,
comment, advise other members upon, or decide, any matter involving a protest filed pursuant to
Article 4 (commencing with Section 3060), unless all parties to the protest stipulate otherwise.

(e) Notwithstanding subdivisions (c) and (d), the courts have jurisdiction over al
common law and statutory claims originally cognizable in the courts. For those claims, a party
may initiate an action directly in any court of competent jurisdiction.

Discovery

3050.1(a) In any proceeding, hearing, or in the discharge of any duties imposed under
this chapter, the board, its secretary, or a hearing officer designated by the board may administer
oaths, take depositions, certify to official acts, and issue subpoenas to compel attendance of
witnesses and the production of books, records, papers, and other documents in any part of the
state.

(b) For purposes of discovery, the board or its secretary may, if deemed appropriate and
proper under the circumstances, authorize the parties to engage in those discovery procedures as
are provided for in civil actionsin Article 3 (commencing with Section 2016) of Chapter 3 of
Title 3 of Part 4 of the Code of Civil Procedure, excepting the provisions of Section 2030 of that
code. Discovery shall be completed no later than 15 days prior to the commencement of the
proceeding or hearing before the board. This subdivision shall apply only to those proceedings or
hearings involving a petition or protest filed pursuant to subdivision (c) or (d) of Section 3050.
The board, its secretary, or a hearing officer designated by the board may issue subpoenas to
compel attendance at depositions of persons having knowledge of the acts, omissions or events
which are the basis for the proceedings, as well as the production of books, records, papers and
other documents.
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Enfor cement of Discovery Procedures

3050.2. (a) Obedience to subpoenas issued to compel attendance of witnesses, or the
production of books, records, papers, and other documents at the proceeding or hearing, may be
enforced by application to the superior court as set forth in Article 2 (commencing with Section
11180) of Chapter 2 of Part 1 of Division 3 of Title 2 of the Government Code.

(b) Compliance with such discovery procedures authorized pursuant to subdivision (b) of
Section 3050.1 may be enforced by application to the secretary of the board. The secretary may,
at the direction of the board, upon a showing of failure to comply with authorized discovery
without substantial justification for that failure, dismiss the protest or petition or suspend the
proceedings pending compliance. The secretary may, at the direction of the board, upon afailure
to comply with authorized discovery without substantial justification for that failure, require
payment of costsincurred by the board, as well as attorney’ s fees and costs of the party who
successfully makes or opposes a motion to compel enforcement of discovery. Nothing in this
section precludes the secretary from making application to the superior court to enforce
obedience to subpoenas or compliance with other discovery procedures authorized pursuant to
subdivision (b) of Section 3050.1

Witness Fees and the Mileage Allowance

3050.3. Each witness, other than an officer or employee of the state or of a political
subdivision of the state, who appears by order of the board or its secretary, shall receive for his
attendance the same fees and all witnesses shall receive the same mileage allowed by law to
witnessesin civil cases. The amount shall be paid by the party at whose request the witnessis
subpoenaed. The mileage and fees, if any, of awitness subpoenaed by the board or its secretary,
but not at the request of a party, shall be paid from the funds provided for the use of the board in
the same manner that other expenses of the board are paid.

Mandatory Settlement Conference; Effect of Failureto Appear

3050.4. In any protest or petition before the board, the board, its secretary, or a hearing
officer designated by the board or its secretary, may order a mandatory settlement conference.
The failure of a party to appear, to be prepared, or to have authority to settle the matter may
result in any or al of the following:

(a) The board, its secretary, or a hearing officer designated by the board or its secretary,
may suspend all proceedings before the board in the matter until compliance.

(b) The board, its secretary, or a hearing officer designated by the board or its secretary,
may dismiss the proceedings or any part thereof before the board with or without prejudice.

(c) The board, its secretary, or a hearing officer designated by the board or its secretary,
may require all the board’ s costs to be paid by the party at fault.

(d) The board, its secretary, or a hearing officer designated by the board or its secretary,
may deem that the party at fault has abandoned the matter.

Feesfor Filing Appeal, Protest or Petition
3050.5. Pursuant to Section 3016, the board shall establish afee for the initial filing by
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any party in regard to any appeal, protest, or petition filed pursuant to this chapter.

Assessment of Costsfor Continuance

3050.6. The board or its secretary may, in the event of a granting of a continuance of a
scheduled matter, assess costs of the board upon the party receiving the continuance.

Proposed Stipulated Decision and Order; Adoption

3050.7 (a) The board may adopt stipulated decisions and orders, without a hearing
pursuant to Section 3066, to resolve one or more issues raised by a protest or petition filed with
the board. Whenever the parties to any protest or petition submit a proposed stipulated decision
and proposed order of the board, a copy of the proposed stipulated decision and order shall be
transmitted by the secretary of the board to each member of the board. The proposed stipulated
decision and order shall be deemed to be adopted by the board unless any member of the board
notifies the secretary of the board of an objection thereto within 10 days after that board member
has received a copy of the proposed stipulated decision and order.

(b) If the board adopts a stipul ated decision and order to resolve a protest filed pursuant
to Section 3060 in which the parties stipulate that good cause exists for the termination of the
franchise of the protestant, and the order provides for a conditional or unconditional termination
of the franchise of the protestant, subdivision (b) of Section 3060, which requires a hearing to
determine whether good cause exists for the termination of the franchise, is inapplicable to the
proceedings. If the stipulated decision and order provides for an unconditional termination of the
franchise, the franchise may be terminated without any further proceedings by the board. If the
stipulated decision and order provides for the termination of the franchise, conditioned upon the
failure of any party to comply with any specified conditions, the franchise may be terminated
upon a determination, according to the terms of the stipulated decision and order, that the
conditions have not been met. If the stipulated decision and order provides for the termination of
the franchise conditioned upon the occurrence of any specified conditions, the franchise may be
terminated upon a determination, according to the terms of the stipulated decision and order, that
the stipulated conditions have occurred.

Applicability of Provisions

3051. This chapter does not apply to any person licensed as a transporter under Article 1
(commencing with Section 11700) or as a salesperson under Article 2 (commencing with Section
11800) of Chapter 4 of Division 5, or to any licensee who is not a new motor vehicle dedler,
motor vehicle manufacturer, manufacturer branch, new motor vehicle distributor, distributor
branch or representative. This chapter does not apply to transactions involving "mobilehomes;"
as defined in Section 18008 of the Health and Safety Code, "recreational vehicles," as defined in
Section 18010 of the Health and Safety Code, "commercial coaches,” as defined in Section
18001.8 of the Health and Safety Code, or off-highway motor vehicles subject to identification,
as defined in Section 38012, except off-highway motorcycles, as defined in Section 436, and
all-terrain vehicles, as defined in Section 111. Except as otherwise provided in this chapter, this
chapter applies to anew motor vehicle dealer as defined in Section 426, a vehicle manufacturer
as defined in Section 672, a manufacturer branch as defined in Section 389, a distributor as
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defined in Section 296, a distributor branch as defined in Section 297, arepresentative as defined
in Section 512, or an applicant therefor.

Article 3. Appeals From Decisions of the Department

Filing and Content of Appeal; Effect of Filing on Decisions

3052. (a) On or before the 10th day after the last day on which reconsideration of afinal
decision of the department can be ordered, the respondent may file an appeal with the secretary
of the board. The appeal shall bein writing and shall state the grounds therefor. A copy of the
appeal shall be mailed by the appellant to the department which shall thereafter be considered in
all respects as a party to the appeal. The right to appeal is not affected by failure to seek
reconsideration before the department.

(b) An appeal is considered to be filed on the date it is received in the office of the
secretary of the board, except that an appeal mailed to the secretary by means of registered mail
is considered to be filed with the secretary on the postmark date.

(c) The appeal shall be accompanied by evidence that the appellant has requested the
administrative record of the department and advanced the cost of preparation of that record. The
complete administrative record includes the pleadings, all notices and orders issued by the
department, any proposed decision by a hearing officer, the exhibits admitted or rejected, the
written evidence and any other papersin the case. All or those parts of the administrative record
requested by the appellant may be filed with the appeal together with the appellant's points and
authorities. If the board orders the filing of additional parts of the administrative record, the
board may order prior payment by the appellant of the cost of providing those additional parts.

(d) Except as provided in subdivisions () and (f), no decision of the department shall
become effective during the period an appeal may be filed, and the filing of an appeal shall stay
the decision of the department until afinal order is made by the board.

(e) When adecision has ordered revocation of a dealer’ s license, the department may, on
or before the last day upon which an appeal may be filed with the board, petition the board to
order the decision of the department into effect.

(f) With respect to the department’ s petition filed pursuant to subdivision (€), the
department shall have the burden of proof. The board shall act upon the petition within 14 days
or prior to the effective date of the department’ s decision, whichever is later. The board may
order oral argument on the petition before the board. Oral argument by telephone conference call
with a quorum of the board members present, either in person or by telephone, is permitted.

Deter mination of Appeal

3053. The board shall determine the appeal upon the administrative record of the
department, any evidence adduced at any hearing of the board, and upon any briefsfiled by the
parties. If any party to the appeal requests the right to appear before the board, the board shall set
atime and place for such hearing, the production of any relevant evidence and argument.
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Groundsto Reverse or Amend Decision

3054. The board shall have the power to reverse or amend the decision of the department
if it determines that any of the following exist:

(a) The department has proceeded without or in excess of itsjurisdiction.

(b) The department has proceeded in a manner contrary to the law.

(c) The decision is not supported by the findings.

(d) The findings are not supported by the weight of the evidence in the light of the whole
record reviewed in its entirety, including any and all relevant evidence adduced at any hearing of
the board.

(e) Thereisrelevant evidence, which in the exercise of reasonable diligence, could not
have been produced or which was improperly excluded at the hearing.

() The determination or penalty, as provided in the decision of the department is not
commensurate with the findings.

Power to Reverse or Amend Penalty

3055. The board shall also have the power to amend, modify, or reverse the penalty
imposed by the department.

Reconsideration on Reversal of Decision

3056. When the order reverses the decision of the department, the board may direct the
reconsideration of the matter in the light of its order and may direct the department to take such
further action asis specially enjoined upon it by law. In al cases the board shall enter its order
within 60 days after the filing of the appeal, except in the case of unavoidable delay in supplying
the administrative record, in which event the board shall make itsfinal order within 60 days after
receipt thereof.

Effective Date of Ordersof Board: Final Orders

3057. The board shall fix an effective date for its orders not more than 30 days from the
day the order is served upon the parties or remand the case to the department for fixing an
effective date. A final order of the board shall be in writing and copies thereof shall be delivered
to the parties personally or sent them by registered mail. The order shall be final upon its
delivery or mailing and no reconsideration or rehearing shall be permitted.

Judicial Review

3058. Either party may seek judicial review of final orders of the board. Time for filing
an action for such review shall not be more than 30 days from the date on which the final order
of the board is delivered to the parties personally or is sent them by registered mail.
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Article 4. Hearings on Franchise Modification, Replacement, Termination,
Refusal to Continue, Delivery and Preparation Obligations, and Warranty
Reimbursement

Termination of Franchise

3060. (a) Notwithstanding Section 20999.1 of the Business and Professions Code or the
terms of any franchise, no franchisor shall terminate or refuse to continue any existing franchise
unless all of the following conditions are met:

(1) The franchisee and the board have received written notice from the franchisor as
follows:

(A) Sixty days before the effective date thereof setting forth the specific grounds
for termination or refusal to continue.

(B) Fifteen days before the effective date thereof setting forth the specific grounds
with respect to any of the following:
(i) Transfer of any ownership or interest in the franchise without the consent of

the franchisor, which consent shall not be unreasonably withheld.

(i1) Misrepresentation by the franchisee in applying for the franchise.

(iii) Insolvency of the franchisee, or filing of any petition by or against the
franchisee under any bankruptcy or receivership law.
(iv) Any unfair business practice after written warning thereof.

(v) Failure of the motor vehicle dealer to conduct its customary sales and
service operations during its customary hours of business for seven
consecutive business days, giving rise to a good faith belief on the part of
the franchisor that the motor vehicle deaer isin fact going out of business,
except for circumstances beyond the direct control of the motor vehicle
dealer or by order of the department.

(C) The written notice shall contain, on the first page thereof in at least 12-point
bold type and circumscribed by aline to segregate it from the rest of the text,
one of the following statements, whichever is applicable:

[To be inserted when a 60-day notice of termination is given.]
“NOTICE TO DEALER: You have theright to file a protest with the NEW MOTOR VEHICLE
BOARD in Sacramento and have a hearing in which you may protest the termination of your
franchise under provisions of the CaliforniaVehicle Code. Y ou must file your protest with the
board within 30 calendar days after receiving this notice or within 30 days after the end of any
appeal procedure provided by the franchisor or your protest right will be waived.”

[To be inserted when a 15-day notice of termination is given.]
“NOTICE TO DEALER: You have theright to file a protest with the NEW MOTOR VEHICLE
BOARD in Sacramento and have a hearing in which you may protest the termination of your
franchise under provisions of the CaliforniaVehicle Code. Y ou must file your protest with the
board within 10 calendar days after receiving this notice or within 10 days after the end of any
appeal procedure provided by the franchisor or your protest right will be waived.”

(2) Except as provided in Section 3050.7, the board finds that there is good cause for
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termination or refusal to continue, following a hearing called pursuant to Section 3066. The
franchisee may file a protest with the board within 30 days after receiving a 60-day notice,
satisfying the requirements of this section, or within 30 days after the end of any appea
procedure provided by the franchisor, or within 10 days after receiving a 15-day notice,
satisfying the requirements of this section, or within 10 days after the end of any appea
procedure provided by the franchisor. When a protest is filed, the board shall advise the
franchisor that atimely protest has been filed, that a hearing is required pursuant to Section 3066,
and that the franchisor may not terminate or refuse to continue until the board makes its findings.

(3) The franchisor has received the written consent of the franchisee, or the
appropriate period for filing a protest has el apsed.

(b) (1) Notwithstanding Section 20999.1 of the Business and Professions Code or the
terms of any franchise, no franchisor shall modify or replace a franchise with a succeeding
franchise if the modification or replacement would substantially affect the franchisee' s sales or
service obligations or investment, unless the franchisor hasfirst given the board and each
affected franchisee written notice thereof at |east 60 days in advance of the modification or
replacement. Within 30 days of receipt of the notice, satisfying the requirement of this section, or
within 30 days after the end of any appeal procedure provided by the franchisor, a franchisee
may file a protest with the board and the modification or replacement does not become effective
until thereisafinding by the board that there is good cause for the modification or replacement.
If, however, a replacement franchise is the successor franchise to an expiring or expired term
franchise, the prior franchise shall continuein effect until resolution of the protest by the board.
In the event of multiple protests, hearings shall be consolidated to expedite the disposition of the
issue.

(2) The written notice shall contain, on the first page thereof in at least 12-point bold
type and circumscribed by alineto segregate it from the rest of the text, the following statement:

“NOTICE TO DEALER: Y our franchise agreement is being modified or replaced. If the
modification or replacement will substantially affect your sales or service obligations or
investment, you have the right to file a protest with the NEW MOTOR VEHICLE BOARD in
Sacramento and have a hearing in which you may protest the proposed modification or
replacement of your franchise under provisions of the California VVehicle Code. Y ou must file
your protest with the board within 30 calendar days of your receipt of this notice or within 30
days after the end of any appeal procedure provided by the franchisor or your protest rights will
be waived.”

Good Cause in Deter mination Affecting Existing Franchise

3061. In determining whether good cause has been established for modifying,
replacing, terminating, or refusing to continue a franchise, the board shall take into consideration
the existing circumstances, including, but not limited to, all of the following:

(&) Amount of business transacted by the franchisee, as compared to the business
available to the franchisee.

(b) Investment necessarily made and obligations incurred by the franchisee to perform its
part of the franchise.

(c) Permanency of the investment.

(d) Whether it isinjurious or beneficial to the public welfare for the franchise to be
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modified or replaced or the business of the franchisee disrupted.

(e) Whether the franchisee has adequate motor vehicle sales and service facilities,
equipment, vehicle parts, and qualified service personnel to reasonably provide for the needs of
the consumers for the motor vehicles handled by the franchisee and has been and is rendering
adequate services to the public.

(f) Whether the franchisee failsto fulfill the warranty obligations of the franchisor to be
performed by the franchisee.

(g) Extent of franchisee's failure to comply with the terms of the franchise.

Establishing or Relocating Dealer ships

3062. (@) (1) Except as otherwise provided in subdivision (b), if afranchisor seeksto
enter into a franchise establishing an additional motor vehicle dealership within arelevant
market area where the same line-make is then represented, or seeks to relocate an existing motor
vehicle dealership, the franchisor shall, in writing, first notify the board and each franchiseein
that line-make in the relevant market area of the franchisor’ s intention to establish an additional
dealership or to relocate an existing dealership within or into that market area. Within 20 days of
receiving the notice, satisfying the requirements of this section, or within 20 days after the end of
any appeal procedure provided by the franchisor, any franchisee required to be given the notice
may file with the board a protest to the establishing or relocating of the deaership. If, within this
time, a franchisee files with the board a request for additional time to file a protest, the board or
its secretary, upon a showing of good cause, may grant an additional 10 days to file the protest.
When such a protest is filed, the board shall inform the franchisor that atimely protest has been
filed, that a hearing is required pursuant to Section 3066, and that the franchisor shall not
establish or relocate the proposed deal ership until the board has held a hearing as provided in
Section 3066, nor thereafter, if the board has determined that there is good cause for not
permitting the dealership. In the event of multiple protests, hearings may be consolidated to
expedite the disposition of the issue.

(2) If afranchisor seeks to enter into afranchise that authorizes a satellite warranty
facility to be established at, or relocated to, a proposed location which is within two miles of any
dealership of the same line-make, the franchisor shall first give notice in writing of the
franchisor’ s intention to establish or relocate a satellite warranty facility at the proposed location
to the board and each franchisee operating a dealership of the same line-make within two miles
of the proposed location. Within 20 days of receiving the notice satisfying the requirements of
this section, or within 20 days after the end of any appeal procedure provided by the franchisor,
any franchisee required to be given the notice may file with the board a protest to the
establishing or relocating of the satellite warranty facility. If, within this time, afranchisee files
with the board a request for additional time to file a protest, the board or its secretary, upon a
showing of good cause, may grant an additional 10 daysto file the protest. When such a protest
isfiled, the board shall inform the franchisor that atimely protest has been filed, that ahearing is
required pursuant to Section 3066, and that the franchisor shall not establish or relocate the
proposed satellite warranty facility until the board has held a hearing as provided in Section
3066, nor thereafter, if the board has determined that there is good cause for not permitting the
satellite warranty facility. In the event of multiple protests, hearings may be consolidated to
expedite the disposition of the issue.
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(3) The written notice shall contain, on the first page thereof in at least 12-point bold
type and circumscribed by alineto segregate it from the rest of the text, the following statement:

“NOTICE TO DEALER: You have theright to file a protest with the NEW MOTOR
VEHICLE BOARD in Sacramento and have a hearing on your protest under the terms of the
California Vehicle Code if you oppose this action. Y ou must file your protest with the board
within 20 days of your receipt of this notice, or within 20 days after the end of any appeal
procedure that is provided by usto you. If within thistime you file with the board a request for
additional timeto file a protest, the board or its secretary, upon a showing of good cause, may
grant you an additional 10 daysto file the protest.”

(b) Subdivision (a) does not apply to either of the following:

(1) Therelocation of an existing dealership to any location that is both within the same
city as, and is within one mile from, the existing deal ership location.

(2) The establishment at any location that is both within the same city as, and is within
one-quarter mile from, the location of a dealership of the same line-make that has been out of
operation for less than 90 days.

(c) Subdivision (a) does not apply to any display of vehicles at afair, exposition, or
similar exhibit if no actual sales are made at the event and the display does not exceed 30 days.
This subdivision shall not be construed to prohibit a new vehicle dealer from establishing a
branch office for the purpose of selling vehicles at the fair, exposition, or similar exhibit, even
though that the event is sponsored by a financial institution, as defined in Section 31041 of the
Financial Code or by afinancial institution and a licensed dealer. The establishment of these
branch offices, however, shall be in accordance with subdivision (a) where applicable.

(d) For the purposes of this section, the reopening of a dealership that has not been in
operation for one year or more shall be deemed the establishment of an additional motor vehicle
dealership.

(e) Asused in this section, the following definitions apply:

(1) “Motor vehicle deaership” or “deaership” means any authorized facility at which
afranchisee offersfor sale or lease, displays for sale or lease, or sells or leases new motor
vehicles.

(2) “Satellite warranty facility” means any facility operated by a franchisee where
authorized warranty repairs and service are performed and the offer for sale or lease, the display
for sale or lease, or the sale or lease of new motor vehiclesis not authorized to take place.

Good Causein Deter mination asto Additional Franchise

3063. In determining whether good cause has been established for not entering into or
relocating an additional franchise for the same line-make, the board shall take into consideration
the existing circumstances, including, but not limited to, all of the following:

(a) Permanency of the investment.

(b) Effect on the retail motor vehicle business and the consuming public in the relevant
market area.

(c) Whether it isinjurious to the public welfare for an additional franchise to be
established.

(d) Whether the franchisees of the same line-make in that relevant market area are
providing adequate competition and convenient consumer care for the motor vehicles of the line-
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make in the market area which shall include the adequacy of motor vehicle sales and service
facilities, equipment, supply of vehicle parts, and qualified service personnel.

(e) Whether the establishment of an additional franchise would increase competition and
therefore be in the public interest.

Delivery and Preparation Obligations

3064. (a) Every franchisor shall specify to its franchisees the delivery and preparation
obligations of such franchisees prior to delivery of new motor vehiclesto retail buyers. A copy
of the delivery and preparation obligations, which shall constitute the franchisee's only
responsibility for product liability between the franchisee and the franchisor but which shall not
in any way affect the franchisee’ s responsibility for product liability between the purchaser and
either the franchisee or the franchisor, and a schedule of compensation to be paid franchisees for
the work and services they shall be required to perform in connection with such delivery and
preparation obligations shall be filed with the board by franchisors, and shall constitute the
compensation as set forth on such schedule. The schedule of compensation shall be reasonable,
with the reasonabl eness thereof being subject to the approval of the board, providing a franchisee
filesanotice of protest with the board. In determining the reasonabl eness of the schedules, the
board shall consider all relevant circumstances, including, but not limited to, the time required to
perform each function that the dealer is obligated to perform and the appropriate labor rate.

(b) Upon delivery of the vehicle, the franchisee shall give a copy of the delivery and
preparation obligations to the purchaser and awritten certification that he has fulfilled these
obligations.

Warranty Reimbur sement

3065. (a) Every franchisor shall properly fulfill every warranty agreement made by it and
adequately and fairly compensate each of its franchisees for labor and parts used to fulfill that
warranty when the franchisee has fulfilled warranty obligations of repair and servicing and shall
fileacopy of its warranty reimbursement schedule or formula with the board. The warranty
reimbursement schedule or formula shall be reasonable with respect to the time and
compensation allowed the franchisee for the warranty work and all other conditions of the
obligation. The reasonableness of the warranty reimbursement schedule or formula shall be
determined by the board if afranchisee files a notice of protest with the board.

(b) In determining the adequacy and fairness of the compensation, the franchisees
effective labor rate charged to its various retail customers may be considered together with other
relevant criteria

(c) If any franchisor disallows a franchisees claim for a defective part, alleging that the
part, in fact, is not defective, the franchisor shall return the part alleged not to be defective to the
franchisee at the expense of the franchisor, or the franchisee shall be reimbursed for the
franchisees cost of the part, at the franchisors option.

(d) All such claims made by franchisees pursuant to this section shall be either approved
or disapproved within 30 days after their receipt by the franchisor. Any claim not specifically
disapproved in writing within 30 days from receipt by the franchisor shall be deemed approved
on the 30th day. When any claim is disapproved, the franchisee who submits it shall be notified
in writing of its disapproval within the required time period, and each notice shall state the
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specific grounds upon which the disapproval is based. All claims made by franchisees under this
section and Section 3064 for labor and parts shall be paid within 30 days following approval.
Failure to approve or pay within the above specified time limits, in individual instances for
reasons beyond the reasonable control of the franchisor, shall not constitute a violation of this
article.

(e) Audits of franchisee warranty records may be conducted by the franchisor on a
reasonable basis, and for a period of 12 months after aclaim is paid or credit issued. Franchisee
claims for warranty compensation shall not be disapproved except for good cause, such as
performance of nonwarranty repairs, lack of material documentation, or fraud. Any chargeback
to afranchisee for warranty parts or service compensation shall be made within 90 days of the
completion of the audit. If afalse claim was submitted by a franchisee with the intent to defraud
the franchisor, alonger period for audit and any resulting chargeback may be permitted if the
franchisor obtains an order from the board.

Period for Decision on Claims by Franchise for Payment Under Incentive Program;
Notification of Disapproval; Appeal; Audits of Franchise Records

3065.1. (a) All claims made by a franchisee for payment under the terms of a franchisor
incentive program shall be either approved or disapproved within 30 days after receipt by the
franchisor. When any claim is disapproved, the franchisee who submits it shall be notified in
writing of its disapproval within the required period, and each notice shall state the specific
grounds upon which the disapproval is based. Any claim not specifically disapproved in writing
within 30 days from receipt shall be deemed approved on the 30th day. Following the
disapproval of aclaim, afranchisee shall have one year from receipt of the notice of disapproval
in which to appeal the disapproval to the franchisor and file a protest with the board. All claims
made by franchisees under this section shall be paid within 30 days following approval. Failure
to approve or pay within the above specified time limits, in individual instances for reasons
beyond the reasonable control of the franchisor, do not constitute a violation of this article.

(b) Audits of franchisee incentive records may be conducted by the franchisor on a
reasonable basis, and for a period of 18 months after aclaim is paid or credit issued. Franchisee
claimsfor incentive program compensation shall not be disapproved except for good cause, such
asineligibility under the terms of the incentive program, lack of material documentation, or
fraud. Any chargeback to afranchisee for incentive program compensation shall be made within
90 days of the completion of the audit. If afalse claim was submitted by a franchisee with the
intent to defraud the franchisor, alonger period for audit and any resulting chargeback may be
permitted if the franchisor obtains an order from the board.

Hearings on Protests

3066. (a) Upon receiving a notice of protest pursuant to Section 3060, 3062, 3064, 3065,
or 3065.1, the board shall fix atime, which shall be within 60 days of the order, and place of
hearing, and shall send by registered mail a copy of the order to the franchisor, the protesting
franchisee, and al individuals and groups which have requested notification by the board of
protests and decisions of the board. Except in any case involving a franchisee who deals
exclusively in motorcycles, the board or its secretary may, upon a showing of good cause,
accelerate or postpone the date initially established for a hearing, but in no event shall the
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hearing be rescheduled more than 90 days after the board’ sinitial order. For the purpose of
accelerating or postponing a hearing date, “good cause” includes, but is not limited to, the effects
upon, and any irreparable harm to, the parties or interested persons or groups if the request for a
changein hearing date is not granted. The board, or a hearing officer designated by the board,
shall hear and consider the oral and documented evidence introduced by the parties and other
interested individuals and groups, and the board shall make its decision solely on the record so
made. Chapter 4.5 (commencing with Section 11400) of Part 1 of Division 3 of Title 2 of the
Government Code and Sections 11507.3, 11507.6, 11507.7, 11511, 11513, 11514, 11515, and
11517 of the Government Code apply to these proceedings.

(b) In any hearing on a protest filed pursuant to Section 3060 or 3062, the franchisor shall
have the burden of proof to establish that there is good cause to modify, replace, terminate, or
refuse to continue afranchise. The franchisee shall have the burden of proof to establish that
there is good cause not to enter into a franchise establishing or relocating an additional motor
vehicle dealership.

(c) In any hearing on a protest alleging a violation of, or filed pursuant to, Section 3064,
3065, or 3065.1, the franchisee shall have the burden of proof, but the franchisor has the burden
of proof to establish that a franchisee acted with intent to defraud the franchisor where that issue
ismaterial to aprotest filed pursuant to Section 3065 or 3065.1.

(d) A member of the board who is a new motor vehicle dealer may not participate in,
hear, comment, or advise other members upon, or decide, any matter involving a protest filed
pursuant to this article unless all parties to the protest stipulate otherwise.

Decision

3067. (a) The decision of the board shall be in writing and shall contain findings of fact
and a determination of the issues presented. The decision shall sustain, conditionally sustain,
overrule, or conditionally overrule the protest. Any conditions imposed by the board shall be for
the purpose of assuring performance of binding contractual agreements between franchisees and
franchisors or otherwise serving the purposes of this article. If the board failsto act within 30
days after such hearing, within 30 days after the board receives a proposed decision where the
caseis heard before a hearing officer alone, or within such period as may be necessitated by
Section 11517 of the Government Code or as may be mutually agreed upon by the parties, then
the proposed action shall be deemed to be approved. Copies of the board’ s decision shall be
delivered to the parties personally or sent to them by registered mail, aswell asto all individuals
and groups, which have requested notification by the board of protests and decisions by the
board. The board’ s decision shall be final upon its delivery or mailing and no reconsideration or
rehearing shall be permitted.

(b) Notwithstanding subdivision (b) of Section 11517 of the Government Code, if a
protest is heard by a hearing officer alone, 10 days after receipt by the board of the hearing
officer’s proposed decision, a copy of the proposed decision shall be filed by the board as a
public record and a copy shall be served by the board on each party and his or her attorney.

Judicial Review

3068. Either party may seek judicial review of final decisions of the board. Time for
filing for such review shall not be more than 45 days from the date on which the final order of
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the board is made public and is delivered to the parties personally or is sent them by registered
mail.

Application of Article

3069. The provisions of this article shall be applicable to all franchises existing between
dealers and manufacturers, manufacturer branches, distributors and distributor branches at the
time of its enactment and to all such future franchises.

DIVISIONS. OCCUPATIONAL LICENSING AND BUSINESS
REGULATIONS

Chapter 4. Manufacturers, Transporters, Dealers, and Salesmen

Article 1. I ssuance of Licenses and Certificates to Manufacturers,
Transporters, and Dealers

License or Temporary Permit Required

11700. No person shall act as adealer, remanufacturer, manufacturer, or transporter, or as
amanufacturer branch, remanufacturer branch, distributor, or distributor branch, without having
first been issued alicense as required in Section 11701 or temporary permit issued by the
department, except that, when the license or temporary permit has been canceled, suspended, or
revoked or has expired, any vehiclein the dealer’ s inventory and owned by the dealer when the
dealer ceased to be licensed may be sold at wholesale to alicensed dealer. The former licensee
shall give the purchasing dealer a statement of facts stating that the seller is not a licensed dealer.
Any vehicle on consignment with the dealer when the dealer ceased to be licensed shall be
returned to the consignor. Any vehicle in the dealer’ s possession, but not owned by the dealer
and not on consignment when the dealer ceased to be licensed, shall be returned to the owner of
the vehicle.

Licensing Requirementsfor Out of State Dealers Without Established Places of Businessin
State

11700.1. A dealer who does not have an established place of businessin this state but
who is currently authorized to do business as, and who has an established place of business as, a
vehicle dealer in another state is not subject to licensure under this article if the business
transacted in Californiais limited to the importation of vehiclesfor sale to, or the export of
vehicles purchased from, persons licensed in California under this chapter.
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Application of Requirementsand Prohibitionsto Dealer With Autobroker’s Endor sement

11700.2. A dealer who obtains an autobroker’ s endorsement to his or her dealer’ s license
issubject to al of the licensing, advertising, and other statutory and regulatory requirements and
prohibitions applicable to a dealer, regardless of whether that dealer acts as the buyer of a
vehicle, the seller of avehicle, or provides brokering services on behalf of another or others for
the purpose of arranging, negotiating, assisting, or effectuating the sale of a vehicle not owned by
that dealer.

Application for License

11701. Every manufacturer of, and manufacturer branch, remanufacturer of, and
remanufacturer branch, distributor of, and distributor branch, transporter of, or dealer in vehicles
of atype subject to registration, or snowmobiles or motorcycles of atype subject to
identification, shall make application to the department for alicense containing a general
distinguishing number. The applicant shall submit proof of hisor her status as a bonafide
manufacturer, manufacturer branch, remanufacturer, remanufacturer branch, distributor,
distributor branch, transporter, or dealer as may reasonably be required by the department.

| ssuance or Refusal of License

11702. The department may issue, or for reasonable cause shown, refuse to issue a
license to any applicant applying for a manufacturer’s, manufacturer’s branch, remanufacturer’s,
remanufacturer’s branch, distributor’s, distributor’ s branch, transporter’s, or dealer’ s license.

Groundsfor Refusal to lssueLicense

11703. The department may refuse to issue alicense to a manufacturer, manufacturer
branch, remanufacturer, remanufacturer branch, distributor, distributor branch, transporter, or
dedler, if it determines any of the following:

(a) The applicant was previoudly the holder, or amanagerial employee of the holder, of a
license issued under this chapter which was revoked for cause and never reissued by the
department, or which was suspended for cause and the terms of suspension have not been
fulfilled.

(b) The applicant was previously a business representative of a business whose license
issued under this chapter was revoked for cause and never reissued or was suspended for cause
and the terms of suspension have not been fulfilled.

(c) If the applicant is a business, a business representative of the business was previously
the holder of alicense, or was a business representative of abusiness whose license, issued under
this chapter was revoked for cause and never reissued or was suspended for cause and the terms
of suspension have not been fulfilled; or, by reason of the facts and circumstances related to the
organization, control, and management of the business, the operation of that business will be
directed, controlled, or managed by individuals who, by reason of their conviction of violations
of the provisions of this code, would be ineligible for alicense and, by licensing the business, the
purposes of this chapter would be defeated.

(d) The applicant, or a business representative if the applicant is a business, has been
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convicted of acrime or committed any act or engaged in any conduct involving moral turpitude
which is substantially related to the qualifications, functions, or duties of the licensed activity. A
conviction after a plea of nolo contendere is a conviction within the meaning of this section.

(e) The applicant was previously the holder of an occupational license issued by another
state, authorizing the same or similar activities of alicense issued under this division; and that
license was revoked or suspended for cause and was never reissued, or was suspended for cause,
and the terms of suspension have not been fulfilled.

(f) The information contained in the application is incorrect.

(g9) Upon investigation, the business history required by Section 11704 contains
incomplete or incorrect information, or reflects substantial business irregularities.

(h) A decision of the department to cancel, suspend, or revoke alicense has been made
and the applicant was a business representative of the business regulated under that license.

Additional Groundsfor Refusal

11703.1. Any of the causes specified in this chapter as a cause to suspend or revoke the
license issued to a dealer, manufacturer, manufacturer branch, remanufacturer, remanufacturer
branch, distributor, distributor branch, or transporter, is cause to refuse to issue alicenseto a
dealer, manufacturer, manufacturer branch, remanufacturer, remanufacturer branch, distributor,
distributor branch, or transporter.

Unsatisfied Final Judgment as Ground for Refusal to IssueLicense

11703.2. The department may refuse to issue a license to a manufacturer, manufacturer
branch, remanufacturer, remanufacturer branch, distributor, distributor branch, transporter, or
dealer, when it determines that the applicant has outstanding an unsatisfied final judgment
rendered in connection with the purchase, sale, or lease of any vehicle.

Reapplication; Waiting Period

11703.3. A person whose license has been revoked or application for alicense has been
denied may reapply for alicense after a period of not less than one year has elapsed from the
effective date of the decision revoking the license or denying the application; except that if the
decision was entered under the authority of subdivision (a), (b), (c), or (g) of Section 11703, or
11703.2, or paragraph (6) of subdivision (a) of Section 11705, a reapplication accompanied by
evidence satisfactory to the department that such grounds no longer exist may be made earlier
than such one-year period.

Failureto Disclose Account as Ground for Refusal to Issue License

11703.4. The department may refuse to issue alicense to a dealer when it determines that
an applicant for adealer’ s license has failed to effectively endorse an authorization for disclosure
of an account or accounts relating to the operation of the dealership as provided for in Section
7473 of the Government Code.
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Application for License; Investigation

11704. (a) Every applicant who applies for alicense pursuant to Section 11701 shall
submit an application to the department on the forms prescribed by the department. Such
applicant shall provide the department with information as to the applicant’s character, honesty,
integrity, and reputation, as the department may consider necessary. The department, by
regulation, shall prescribe what information is required of such an applicant for the purposes of
this subdivision.

(b) Upon receipt of an application for alicense which is accompanied by the appropriate
fee, the department shall, within 120 days, make a thorough investigation of the information
contained in the application.

(c) Every person holding alicense issued pursuant to Section 11701 shall notify the
department, within 10 days, of any change in the ownership or corporate structure of the
licensee.

Examination for Dealer’s License

11704.5. (a) Except as provided in subdivision (€), every person who appliesfor a
dealer’ s license pursuant to Section 11701for the purpose of transacting sales of used vehicles on
aretail or wholesale basis only shall be required to take and successfully complete awritten
examination prepared and administered by the department before a license may be issued. The
examination shall include, but need not be limited to, all of the following laws and subjects:

(2) Division 12 (commencing with Section 24000), relating to equipment of vehicles.
(2) Advertising.

(3) Odometers.

(4) Vehiclelicensing and registration.

(5) Branch locations.

(6) Offsite sales.

(7) Unlawful dealer activities.

(8) Handling, completion, and disposition of departmental forms.

(b) Prior to the first taking of an examination under subdivision (a), every applicant shall
successfully complete a preliminary educational program of not less than four hours. The
program shall address, but not be limited to, all of the following topics:

(1) Chapter 2B (commencing with Section 2981) of Title 14 of Part 4 of Division 3 of
the Civil Code, relating to motor vehicle sales finance.

(2) Motor vehicle financing.

(3) Truth in lending.

(4) Sales and use taxes.

(5) Division 12 (commencing with Section 24000), relating to equipment of vehicles.
(6) Advertising.

(7) Odometers.

(8) Vehiclelicensing and registration.

(9) Branch locations.

(10) Offsite sales.

(11) Unlawful dealer activities.

(12) Air pollution control requirements.

(13) Regulations of the Bureau of Automotive Repair.
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(14) Handling, completion, and disposition of departmental forms.

(©)(1) Except as provided in paragraph (2) or (3), every dealer who isrequired to
complete awritten examination and an educational program pursuant to subdivisions (@) and (b)
and who is thereafter issued adealer’ s license shall successfully complete, every two years after
issuance of that license, an educational program of not less than four hours that offersinstruction
in the subjects listed under subdivision () and the topics listed under subdivision (b), in order to
maintain or renew that license.

(2) A dedler is not required to complete the educational program set forthin
paragraph (1) if the educationa program is completed by a managerial employee employed by
the dedler.

(3) Paragraph (1) does not apply to dealers who sell vehicles on awholesale basis
only and who, in aone-year period, deal with less than 50 vehicles that are subject to
registration.

(d) Instruction described in subdivision (b) and (c) may be provided by generally
accredited educational ingtitutions, private vocational schools, and educational programs and
seminars offered by professional societies, organizations, trade associations, and other
educational and technical programs that meet the requirements of this section or by the
department.

(e) This section does not apply to any of the following:

(1) An applicant for anew vehicle dealer’ s license or any employee of that dealer.

(2) A person who holds avalid license as an automobile dismantler, an employee of
that dismantler, or an applicant for an automobile dismantler’s license.

(3) An applicant for amotorcycle only dealer’ slicense or any employee of that
dedler.

(4) An applicant for atrailer only dealer’s license or any employee of that dealer.

Feefor Dealer’s License Examination

11704.7. Every person who applies to the department to take or retake the examination
required under Section 11704.5 shall pay to the department a fee of sixteen dollars ($16).

Suspension or Revocation of License

11705. (a) The department, after notice and hearing, may suspend or revoke the license
issued to a dealer, transporter, manufacturer, manufacturer branch, remanufacturer,
remanufacturer branch, distributor, or distributor branch upon determining that the person to
whom the license was issued is not lawfully entitled thereto, or has done any of the following:

(1) Filed an application for the license using a false or fictitious name not registered
with the proper authorities, or knowingly made any false statement or knowingly
concealed any material fact, in the application for the license.

(2) Made, or knowingly or negligently permitted, any illegal use of the special plates
issued to the licensee.

(3) Used afdse or fictitious name, knowingly made any false statement, or knowingly
concealed any material fact, in any application for the registration of avehicle, or
otherwise committed a fraud in the application.
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(4) Failed to deliver to atransferee lawfully entitled thereto a properly endorsed
certificate of ownership.

(5) Knowingly purchased, sold, or otherwise acquired or disposed of a stolen motor
vehicle.

(6) Failed to provide and maintain a clear physical division between the type of
business licensed pursuant to this chapter and any other type of business conducted at
the established place of business.

(7) Willfully violated Section 3064 or 3065 or any rule or regulation adopted pursuant
thereto.

(8) Violated any provision of Division 3 (commencing with Section 4000) or any rule
or regulation adopted pursuant thereto, or subdivision (&) of Section 38200.

(9) Violated any provision of Division 4 (commencing with Section 10500) or any
rule or regulation adopted pursuant thereto.

(20) Violated any provision of Article 1 (commencing with Section 11700) of Chapter
4 of Division 5 or any rule or regulation adopted pursuant thereto.

(11) Violated any provision of Part 5 (commencing with Section 10701) of Division 2
of the Revenue and Taxation Code or any rule or regulation adopted pursuant thereto.
(12) Violated any provision of Chapter 2b (commencing with Section 2981) of Title
14 of Part 4 of Division 3 of the Civil Code or any rule or regulation adopted pursuant
thereto.

(13) Submitted a check, draft, or money order to the department for any obligation or
fee due the state which was dishonored or refused payment upon presentation.

(14) Has caused any person to suffer any loss or damage by reason of any fraud or
deceit practiced on that person or fraudulent representations made to that person in the
course of the licensed activity.

For purposes of this paragraph, “fraud” includes any act or omission which is included
within the definition of either “actual fraud” or “constructive fraud” as defined in
Sections 1572 and 1573 of the Civil Code, and “deceit” has the same meaning as
defined in Section 1710 of the Civil Code. In addition, “fraud” and “deceit” include,
but are not limited to, a misrepresentation in any manner, whether intentionally false
or due to gross negligence, of a material fact; a promise or representation not made
honestly and in good faith; an intentional failure to disclose a material fact; and any act
within Section 484 of the Penal Code.

For purposes of this paragraph, “person” also includes a governmental entity.

(15) Failed to meet the terms and conditions of an agreement entered into pursuant to
Section 11707.

(16) Violated Section 43151, 43152, or 43153 of, or subdivision (b) of Section
44072.10 of, the Health and Safety Code.

(b) Any of the causes specified in this chapter as a cause for refusal to issue alicenseto a
transporter, manufacturer, manufacturer branch, remanufacturer, remanufacturer branch,
distributor, distributor branch, or dealer applicant is cause to suspend or revoke a license issued
to atransporter, manufacturer, manufacturer branch, remanufacturer, remanufacturer branch,
distributor, distributor branch, or dealer.

(c) Except as provided in Section 11707, every hearing provided for in this section shall
be conducted pursuant to Chapter 5 (commencing with Section 11500) of Part 1 of Division 3 of
Title 2 of the Government Code.
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Suspension or Revocation; Warranty Violation

11705.4. (a) The department, after notice and hearing, may suspend or revoke the license
issued to adealer, transporter, manufacturer, manufacturer branch, distributor, or distributor
branch upon determining that the person to whom the license wasissued is not lawfully entitled
thereto or has willfully violated the terms and conditions of any warranty responsibilities as set
forth in Title 1.7 (commencing with Section 1790) of Part 4 of Division 3 of the Civil Code.

(b) Every hearing as provided for in this section shall be pursuant to the provisions of
Chapter 5 (commencing with Section 11500) of Part 1 of Division 3 of Title 2 of the
Government Code.

Suspension or Revocation; Manufacturers

11705.5. (a) The department, after notice and hearing, may suspend or revoke the license
issued to a manufacturer upon determining that the manufacturer has violated paragraph (2) of
subdivision (b) of Section 6262 of the Revenue and Taxation Code.

(b) The hearing provided for in subdivision (&) shall be conducted pursuant to Chapter 5
(commencing with Section 11500) of Part 1 of Division 3 of Title 2 of the Government Code.

Temporary Suspension of License

11706. The department may, pending a hearing, temporarily suspend the license and
special plates issued to a manufacturer, manufacturer branch, remanufacturer, remanufacturer
branch, distributor, distributor branch, transporter, or dealer, for a period not to exceed 30 days,
if the director finds that such action is required in the public interest. In any such case, a hearing
shall be held and a decision thereon issued within 30 days after notice of the temporary
suspension.

Every hearing, as provided for in this section, shall be conducted pursuant to Chapter 5
(commencing with Section 11500) of Part 1 of Division 3 of Title 2 of the Government Code.

Compromise Settlement Agreements

11707. (a) After the filing of an accusation under this article, the director may enter into a
stipulated compromi se settlement agreement with the consent of the licensee on terms and
conditions mutually agreeable to the director, the respondent licensee, and the accuser without
further hearing or appeal. The agreement may include, but is not limited to, a period of probation
or monetary penalties, or both. Except as provided in Section 11728, the monetary penalty shall
not exceed one thousand dollars ($1,000) for each violation, and it shall be based on the nature of
the violation and the effect of the violation on the purposes of this article.

(b) A compromise settlement agreement may be entered before, during, or after the
hearing, but isvalid only if executed and filed pursuant to subdivision (d) before the proposed
decision of the hearing officer, if any, is adopted or the case is decided.

(c) The department shall adopt, by regulation, a schedule of maximum and minimum
amounts of monetary penalties, the payment of which may be included as aterm or condition of
a compromise settlement agreement entered under subdivision (a). Any monetary penalty
included in a compromise settlement agreement shall be within the range of monetary penalties
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in that schedule.

(d) Any compromise settlement agreement entered under this section shall be signed by
the director, the respondent licensee, and the accuser, or by their authorized representatives. The
director shall file, or cause to be filed, the agreement with the Office of Administrative Hearings,
together with the department’ s notice of withdrawal of the accusation or statement of issues upon
which the action was initiated.

(e) If the respondent licensee fails to perform al of the terms and conditions of the
compromise settlement agreement, the agreement is void and the department may take any action
authorized by law, notwithstanding the agreement, including, but not limited to, refiling the
accusation or imposing license sanctions.

Refusal to Issue License and Special Plates; Hearings

11708. (a) Upon refusal of the department to issue a license and special platesto a
manufacturer, manufacturer branch, remanufacturer, remanufacturer branch, distributor,
distributor branch, transporter, or dealer, the applicant shall be entitled to demand, in writing, a
hearing before the director or his or her representative within 60 days after notice of refusal.

(b) The hearing shall be conducted pursuant to Chapter 5 (commencing with Section
11500) of Part 1 of Division 3 of Title 2 of the Government Code.

Posting of License; Signsor Devices, Sale of Trailer with Vessel

11709. (a) A dealer’s established place of business, and other sites or locations as may be
operated and maintained by the dealer in conjunction with his or her established place of
business, shall have posted, in a place conspicuous to the public in each and every location, the
license issued by the department to the dealer and to each salesman employed by the dealer and
shall have erected or posted thereon signs or devices providing information relating to the
dealer’ s name and the location and address of the dealer’ s established place of business to enable
any person doing business with the dealer to identify him or her properly. Every such sign
erected or posted, on an established place of business, shall have an area of not less than two
sgquare feet per side displayed and shall contain lettering of sufficient size to enable the sign to be
read from a distance of at least 50 feet. This section shall not apply to adealer whoisa
wholesaler involved for profit only in the sale of vehicles between licensed dealers.

(b) Notwithstanding Section 11704 and this section, a dealer may display vehiclesat a
fair, exposition, or similar exhibit without securing a branch license, if no actual sales are made
at those events and the display does not exceed 30 days.

(c) All vehicles displayed pursuant to subdivision (b) or (€) shall be identified by asign
or device providing information relating to the dealer’ s name and the location and address of the
deder’ s established place of business.

(d) This section shall not be applicable to a deaer who deals only in off-highway vehicles
subject to identification, as defined in Section 38012.

(e) Notwithstanding Section 11704 and this section, a vessel dealer may display atrailer
and may sell atrailer in conjunction with the sale of avessel at afair, exposition, or similar
exhibit without securing a branch license, if the display does not exceed 30 days.
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Sale of Used Vehicle; Notice

11709.1. Every dealer who displays or offers one or more used vehicles for sale at retail
shall post a notice not less than 8 inches high and 10 inches wide, in a place conspicuous to the
public, which states the following:

“The prospective purchaser of avehicle may, at his or her own expense and with the
approval of the dedler, have the vehicle inspected by an independent third party either on or off
these premises.”

Display of Notice Regarding Lack of “ Cooling Off Period”

11709.2. Every deder shall conspicuously display anotice, not less than eight inches
high and 10 inches wide, in each sales office and sales cubicle of a dealer’ s established place of
business where written terms of specific sale or lease transactions are discussed with prospective
purchasers or lessees, and in each room of adeaer’s established place of business where sale and
lease contracts are regularly executed, which states the following:

“NO COOLING-OFF PERIOD”

Cdlifornialaw does not provide for a* cooling-off” or other cancellation period for
vehicle lease or purchase contracts. Therefore, you cannot later cancel such a contract smply
because you change your mind, decide the vehicle costs too much, or wish you had acquired a
different vehicle. After you sign a motor vehicle purchase or lease contract, it may only be
canceled with the agreement of the seller or lessor or for legal cause, such asfraud.”

Clear and Conspicuous Display of Listing of all Advertised Vehiclesfor Sale

11709.3. (a) Every dealer shall clearly and conspicuously display in its showroom at its
established place of business, in a place that is easily accessible to prospective purchasers, aclear
and conspicuous listing of each vehicle that the dealer has advertised for sale if the vehicle meets
all of the following requirements:

(1) The vehicleis advertised for sale in a newspaper or other publication of general
circulation, or in any other advertising medium that is disseminated to the public generaly,
including, but not limited to, radio, television, or the Internet.

(2) The vehicleis advertised at a specific price and is required pursuant to subdivision
(a) of Section 11713.1 to beidentified in the advertisement by its vehicle identification number
or license number.

(3) The vehicle has not been sold or leased during the time that the advertised priceis
valid.

(4) The vehicle does not clearly and conspicuously have displayed on or in it the
advertised price.

(b) Thelisting required by subdivision (a) may be satisfied by clearly and conspicuously
posting in the showroom a complete copy of any print advertisement that includes vehicles
currently advertised for sale or by clearly and conspicuously displaying in the showroom alist of
currently advertised vehicles described by make, model, model-year, vehicle identification
number, or license number, and the advertised price.
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Bond; Service of Process

11710. (a) Before any dealer’s or remanufacturer’s licenseisissued or renewed by the
department to any applicant therefor, the applicant shall procure and file with the department a
bond executed by an admitted surety insurer, approved as to form by the Attorney General, and
conditioned that the applicant shall not practice any fraud or make any fraudulent representation
which will cause amonetary loss to a purchaser, seller, financing agency, or governmental
agency.

(b) A dealer bond shall be in the amount of ten thousand dollars ($10,000). A dealer
holding adealer’s license that was issued before July 1, 1990, that does not expire until 1990 or
1991, which has abond in the amount of five thousand dollars ($5,000) on file with the
department, and whose license and bond remain continuously in full force and effect until the
expiration of the licensein 1990 or 1991, may continue to conduct business until that expiration
date. Before the license is renewed by the department, the dealer shall procure and fileabond in
the amount of ten thousand dollars ($10,000). A remanufacturer bond shall be in the amount of
twenty-five thousand dollars ($25,000).

(c) Liability under the bond isto remain at full value. If the amount of liability under the
bond is decreased or there is outstanding a final court judgment for which the dealer or
remanufacturer and sureties are liable, the dealer’ s or remanufacturer’s license shall be
automatically suspended. In order to reinstate the license and special plates, the licensee shall
either file an additional bond or restore the bond on file to the original amount, or shall terminate
the outstanding judgment for which the dealer or remanufacturer and sureties are liable.

(d) A dealer’s or remanufacturer’s license, or renewal of the license, shall not be issued to
any applicant therefor, unless and until the applicant files with the department a good and
sufficient instrument, in writing, in which the applicant appoints the director as the true and
lawful agent of the applicant upon whom all process may be served in any action, or actions,
which may thereafter be commenced against the applicant, arising out of any claim for damages
suffered by any firm, person, association, or corporation, by reason of the violation of the
applicant of any of the terms and provisions of this code or any condition of the dealer’s or
remanufacturer’ s bond. The applicant shall stipulate and agree in the appointment that any
process directed to the applicant, when personal service of process upon the applicant cannot be
made in this state after due diligence and, in such acase, is served upon the director or, in the
event of the director’ s absence from the office, upon any employee in charge of the office of the
director, shall be of the same legal force and effect asif served upon the applicant personally.
The applicant shall further stipulate and agree, in writing, that the agency created by the
appointment shall continue for and during the period covered by any license that may be issued
and so long thereafter as the applicant may be made to answer in damages for aviolation of this
code or any condition of the bond. The instrument appointing the director as the agent for the
applicant for service of process shall be acknowledged by the applicant before a notary public. In
any case where the licensee is served with process by service upon the director, one copy of the
summons and complaint shall be left with the director or in the director’s office in Sacramento or
mailed to the office of the director in Sacramento. A fee of five dollars ($5) shall also be paid to
the director at the time of service of the copy of the summons and complaint. Service on the
director shall be a sufficient service on the licensee if anotice of service and a copy of the
summons and complaint are immediately sent by registered mail by the plaintiff or the plaintiff’s
attorney to the licensee. A copy of the summons and complaint shall aso be mailed by the
plaintiff or the plaintiff’s attorney to the surety on the applicant’s bond at the address of the
surety given in the bond, postpaid and registered with request for return receipt. The director
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shall keep arecord of al process so served upon the director, which record shall show the day
and hour of service and shall retain the summons and complaint so served on file. Where the
licenseeis served with process by service upon the director, the licensee shall have and be
allowed 30 days from and after the service within which to answer any complaint or other
pleading which may be filed in the cause. However, for purposes of venue, where the licensee is
served with process by service upon the director, the service is deemed to have been made upon
the licensee in the county in which the licensee has or last had an established place of business.

Return of Deposit Given in Lieu of Bond; Cost of Proceedings

11710.2. If adeposit is given instead of the bond required by Section 11710 both of the
following apply:

(a) The director may order the deposit returned at the expiration of three years from the
date an applicant for adealer’s license who has operated a business of selling vehicles under a
temporary permit has ceased to do business, or three years from the date a licensee has ceased to
be licensed, if the director is satisfied that there are no outstanding claims against the deposit. A
judge of amunicipal or superior court may order the return of the deposit prior to the expiration
of three years upon evidence satisfactory to the judge that there are no outstanding claims against
the deposit.

(b) If either the director, department, or state is a defendant in any action instituted to
recover all or any part of the deposit, or any action isinstituted by the director, department, or
state to determine those entitled to any part of the deposit, the director, department, or state shall
be paid reasonabl e attorney fees and costs from the deposit. Costs shall include those
administrative costs incurred in processing claims against the deposit.

Fraud and Other Violations of Law; Priority of Claims

11711. (a) If any person (1) shall suffer any loss or damage by reason of any fraud
practiced on him or fraudulent representation made to him by alicensed dealer or one of such
dealer’s salesmen acting for the dealer, in his behalf, or within the scope of the employment of
such salesman and such person has possession of awritten instrument furnished by the licensee,
containing stipulated provisions and guarantees which the person believes have been violated by
the licensee, or (2) if any person shall suffer any loss or damage by reason of the violation by
such dealer or salesman of any of the provisions of Division 3 (commencing with Section 4000)
of this code, or (3) if any person is not paid for a vehicle sold to and purchased by alicensee,
then any such person shall have aright of action against such dealer, his salesman, and the surety
upon the dealer’ s bond, in an amount not to exceed the value of the vehicle purchased from or
sold to the dealer.

(b) If the state or any political subdivision thereof shall suffer any loss or damage by
reason of any fraud practiced on the state or fraudulent representation made to the state by a
licensed dealer, or one of such dealer’s representatives acting for the dealer, in his behalf, or
within the scope of employment of such representatives, or shall suffer any loss or damage by
reason of the violation of such dealer or representative of any of the provisions of Division 3
(commencing with Section 4000) of this code, or Part 5 (commencing with Section 10701),
Division 2 of the Revenue and Taxation Code, the state or any political subdivision thereof,
through the department, shall have a right of action against such dealer, his representative, and
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the surety upon the dealer’ s bond in an amount not to exceed the value of the vehiclesinvolved.

(c) Thefailure of adealer upon demand to pay the fees and penalties determined to be
due as provided in Section 4456 hereof is declared to be aviolation of Division 3 (commencing
with Section 4000) of this code, and Part 5 (commencing with Section 10701), Division 2 of the
Revenue and Taxation Code and to constitute loss or damage to the state in the amounts of such
fees and penalties determined to be due and not paid.

(d) The claims of the State under subdivision (b) shall be satisfied first and entitled to
preference over al claims under subdivision (a).

(e) The claims of any person under subdivision (a) who is not a licensee shall be satisfied
first and entitled to preference over al other claims under subdivision (a).

Change of Established Place of Business

11712. (a) The department shall not issue adealer’ s license to any applicant therefor who
has not an established place of business as defined in this code. Should the dealer change the site
or location of his established place of business, he or she shall, immediately upon making that
change, so notify the department. Should a dealer for any reason whatsoever, cease to bein
possession of an established place of business from and on which he or she conducts the business
for which he or sheislicensed, he or she shall immediately notify the department and, upon
demand by the department, shall deliver to the department the dealer’ s license, dealer’ s specia
plate or plates, and al report of sale booksin his or her possession.

(b) Should the dealer change to, or add another franchise for the sale of new vehicles, or
cancel or, for any cause whatever, otherwise lose a franchise for the sale of new vehicles, he or
she shall immediately so notify the department.

(c) Any person licensed under this article who has closed his or her established place of
business may be served with process issued pursuant to Chapter 5 (commencing with Section
11500) of Part 1 of Division 3 of Title 2 of the Government Code by registered mail at that place
of business or at the mailing address of record if different from the established place of business,
unless the person has notified the department in writing of another address where service may be
made.

Sales of Motorcyclesand Light Duty Trucks; Required Price Information

11712.5. It isunlawful and aviolation of this code for adealer issued alicense pursuant
to thisarticleto sell, offer for sale, or display any new vehicle, asfollows:

(a) A new motorcycle unlessthere is securely attached thereto a statement as required by
Section 24014.

(b) A new light duty truck with a manufacturer’s gross vehicle weight rating of 8,500
pounds or less unless there is affixed to the light duty truck the label required by Section
24013.5.

Unlawful Acts
11713. No holder of any license issued under this article shall do any of the following:
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(a) Make or disseminate, or cause to be made or disseminated, before the public in this state, in
any newspaper or other publication, or any advertising device, or by public outcry or
proclamation, or in any other manner or means whatever, any statement which is untrue or
misleading and which is known, or which by the exercise of reasonable care should be known, to
be untrue or misleading; or to so make or disseminate, or cause to be so disseminated, any
statement as part of a plan or scheme with the intent not to sell any vehicle or service so
advertised at the price stated therein, or as so advertised.

(b) (1) (A) Advertise or offer for sale or exchange in any manner, any vehicle not actually for
sale at the premises of the dealer or available to the dealer directly from the manufacturer or
distributor of the vehicle at the time of the advertisement or offer. However, adealer who has
been issued an autobroker's endorsement to his or her dealer's license may advertise his or her
service of arranging or negotiating the purchase of a new motor vehicle from afranchised new
motor vehicle dealer and may specify the line-makes and models of those new vehicles.
Autobrokering service advertisements may not advertise the price or payment terms of any
vehicle and shall disclose that the advertiser is an autobroker or auto buying service, and shall
clearly and conspicuously state the following: "All new cars arranged for sale are subject to
price and availability from the selling franchised new car dealer.”

(B) Asto printed advertisements, the disclosure statement required by subparagraph (A) shall
be printed in not less than 10-point bold type size and shall be textually segregated from the
other portions of the printed advertisement.

(2) Notwithstanding subparagraph (A), classified advertisements for autobrokering services
that measure two column inches or less are exempt from the disclosure statement in
subparagraph (A) pertaining to price and availability.

(3) Radio advertisements of a duration of lessthan 11 seconds that do not reference specific
line-makes or models of motor vehicles are exempt from the disclosure statement required in
subparagraph (A).

(c) Fail, within 48 hours, in writing to withdraw any advertisement of avehicle that has been
sold or withdrawn from sale.

(d) Advertise or represent a vehicle as anew vehicleif the vehicle is aused vehicle.

(e) Engage in the business for which the licensee is licensed without having in force and effect
abond asrequired by this article.

(f) Engage in the business for which the dealer is licensed without at all times maintaining an
established place of business as required by this code.

(g9) Include, as an added cost to the selling price of avehicle, an amount for licensing or
transfer of title of the vehicle, which is not due to the state unless, prior to the sale, that amount
has been paid by adealer to the state in order to avoid penalties that would have accrued because
of late payment of the fees. However, adealer may collect from the second purchaser of a
vehicle a prorated fee based upon the number of months remaining in the registration year for
that vehicle, if the vehicle had been previously sold by the dealer and the sale was subsequently
rescinded and all the fees that were paid, as required by this code and Chapter 2 (commencing
with Section 10751) of Division 2 of the Revenue and Taxation Code, were returned to the first
purchaser of the vehicle.

(h) Employ any person as a salesperson who has not been licensed pursuant to Article 2
(commencing with Section 11800), and whose license is not displayed on the premises of the
dealer as required by Section 11812, or willfully fail to notify the department by mail within 10
days of the employment or termination of employment of a salesperson.
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() Deliver, following the sale, avehicle for operation on California highways, if the vehicle
does not meet all of the equipment requirements of Division 12 (commencing with Section
24000). This subdivision does not apply to the sale of aleased vehicleto the lessee if the |essee
isin possession of the vehicle immediately prior to the time of the sale and the vehicleis
registered in this state.

() Use, or permit the use of, the special plates assigned to him or her for any purpose other
than as permitted by Section 11715.

(k) Advertise or otherwise represent, or knowingly alow to be advertised or represented on
behalf of, or at the place of business of, the licenseholder that no downpayment isrequired in
connection with the sale of a vehicle when a downpayment isin fact required and the buyer is
advised or induced to finance the downpayment by aloan in addition to any other loan financing
the remainder of the purchase price of the vehicle.

(1) Participate in the sale of avehicle required to be reported to the Department of Motor
Vehicles under Section 5900 or 5901 without making the return and payment of the full sales tax
due and required by Section 6451 of the Revenue and Taxation Code.

(m) Permit the use of the dealer's license, supplies, or books by any other person for the
purpose of permitting that person to engage in the purchase or sale of vehiclesrequired to be
registered under this code, or permit the use of the dealer's license, supplies, or books to operate
a branch location to be used by any other person, whether or not the licensee has any financia or
equitable interest or investment in the vehicles purchased or sold by, or the business of, or branch
location used by, the other person.

(n) Violate any provision of Article 10 (commencing with Section 28050) of Chapter 5 of
Division 12.

(o) Sdll aprevioudly unregistered vehicle without disclosing in writing to the purchaser the
date on which any manufacturer's or distributor's warranty commenced.

(p) Accept a purchase deposit relative to the sale of avehicle, unlessthe vehicle is present at
the premises of the dealer or available to the dealer directly from the manufacturer or distributor
of the vehicle at the time the dealer accepts the deposit. Purchase deposits accepted by an
autobroker when brokering aretail sale shall be governed by Sections 11736 and 11737.

(q) Consign for sale to another dealer anew vehicle.

(r) Display avehiclefor sale at alocation other than an established place of business
authorized by the department for that dealer or display a new motor vehicle at the business
premises of another dealer registered as an autobroker. This subdivision does not apply to the
display of avehicle pursuant to subdivision (b) of Section 11709 or the demonstration of the
qualities of amotor vehicle by way of atest drive.

11713.1. Unlawful Actsby Holder of Dealer’sLicense

11713.1. Itisaviolation of this code for the holder of any dealer's license issued under
this article to do any of the following:

(a) Advertise any specific vehicle for sale without identifying the vehicle by either itslicense
number or that portion of the vehicle identification number that distinguishes the vehicle from all
other vehicles of the same make, model, model-year, and type. Any advertisement that offers for
sale aclass of new vehiclesin adeder'sinventory, consisting of five or more vehicles, that are
al of the same make, model, model-year, and type is not required to include in the advertisement
the vehicle identification numbers or license numbers of those vehicles.
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(b) Advertise the total price of avehicle without including all costs to the purchaser at time of
sale, except taxes, vehicle registration fees, the Californiatire fee, as defined in Section 42885 of
the Public Resources Code, emission testing fees not exceeding fifty dollars ($50), actual fees
charged for certificates pursuant to Section 44060 of the Health and Safety Code, finance
charges, and any dealer document preparation charge. The dealer document preparation charge
shall not exceed forty-five dollars ($45).

() (1) Exclude from an advertisement of avehicle for sale that there will be added to the
advertised total price at the time of sale, charges for sales tax, vehicle registration fees, the
Californiatire fee, the fee charged by the state for the issuance of any certificate of compliance
or noncompliance pursuant to any statute, finance charges, and any dealer document preparation
charge.

(2) The obligations imposed by paragraph (1) shall be satisfied by adding to the advertisement
a statement containing no abbreviations and that is worded in substantially the following form:
"Plus government fees and taxes, any finance charges, any deal er document preparation charge,
and any emission testing charge."

(3) For purposes of paragraph (1), "advertisement” means any advertisement in a newspaper,
magazine, direct mail publication, or handbill that istwo or more columnsin width or one
column in width and more than seven inchesin length, or on any Web page of a dealer's Web
site that displays the price of a vehicle offered for sale on the Internet, as that term is defined in
paragraph (6) of subdivision (€) of Section 17538 of the Business and Professions Code.

(d) Represent the dealer document preparation charge or certificate of compliance or
noncompliance fee, as agovernmental fee.

(e) Fail to sell avehicleto any person at the advertised total price, exclusive of taxes, vehicle
registration fees, the Californiatire fee, the fee charged by the state for the issuance of any
certificate of compliance or noncompliance pursuant to any statute, finance charges, mobilehome
escrow fees, the amount of any city, county, or city and county imposed fee or tax for a
mobilehome, and any dealer document preparation charge, which charges shall not exceed forty-
five dollars ($45) for the document preparation charge and not to exceed fifty dollars ($50) for
emission testing plus the actual fees charged for certificates pursuant to Section 44060 of the
Health and Safety Code, while the vehicle remains unsold, unless the advertisement states the
advertised total priceis good only for a specified time and the time has elapsed. Advertised
vehicles shall be sold at or below the advertised total price, with statutorily permitted exclusions,
regardless of whether the purchaser has knowledge of the advertised total price.

(f) (1) Advertise for sae, sell, or purchase for resale any new vehicle of aline-make for which
the dealer does not hold a franchise.

(2) This subdivision does not apply to any transaction involving any of the following:

(A) A mobilehome.

(B) A recreational vehicle as defined in Section 18010 of the Health and Safety Code.

(C) A commercia coach, as defined in Section 18001.8 of the
Health and Safety Code.

(D) An off-highway motor vehicle subject to identification as defined in Section 38012.

(E) A manufactured home.

(F) A new vehicle that will be substantially altered or modified by a converter prior to resale.

(G) A commercial vehicle with a gross vehicle weight rating of more than 10,000 pounds.

(H) A vehicle purchased for export and exported outside the territorial limits of the United
States without being registered with the department.
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(g) Sell apark trailer, as specified in Section 18009.3 of the Health and Safety Code, without
disclosing in writing to the purchaser that a park trailer is required to be moved by atransporter
or alicensed manufacturer or dealer under a permit issued by the Department of Transportation
or alocal authority with respect to highways under their respective jurisdictions.

(h) Advertise free merchandise, gifts, or services provided by a dealer contingent on the
purchase of avehicle. Theterm "free" includes merchandise or services offered for sale at a
price less than the seller's cost of the merchandise or services.

(i) Advertise vehicles, and related goods or services, at a specified dealer price, with the intent
not to supply reasonably expectable demand, unless the advertisement discloses the number of
vehiclesin stock at the advertised price. In addition, whether or not there are sufficient vehicles
in stock to supply areasonably expectable demand, when phrases such as "starting at,” "from,"
"beginning aslow as,” or words of similar import are used in reference to an advertised price, the
advertisement shall disclose the number of vehicles available at that advertised price.

For purposes of this subdivision, in any newspaper advertisement for avehicle that istwo
model-years old or newer, the actual phrase that states the number of vehiclesin stock at the
advertised price shall be (1) printed in atype sizethat is at least equal to one-quarter of the type
size, and in the same style and color of type, used for the advertised price, however, in no case
shall the phrase be printed in less than 8-point type size, and (2) be disclosed immediately above,
below, or beside the advertised price without any intervening words, pictures, marks, or symbols.

The disclosure required by this subdivision isin addition to any other disclosure required by
this code or any regulation regarding identifying vehicles advertised for sale.

(j) Usetheterm "rebate" or similar words such as "cash back" in advertising the sale of a
vehicle unless the rebate is expressed in a specific dollar amount and isin fact arebate offered by
the vehicle manufacturer or distributor directly to the retail purchaser
of the vehicle or to the assignee of the retail purchaser.

(k) Require a person to pay a higher price for avehicle and related goods or services for
receiving advertised credit terms than the cash price the same person would have to pay to
purchase the same vehicle and related goods or services. For the purpose of this
subdivision, "cash price" has the meaning as defined in subdivision (e) of Section 2981 of the
Civil Code.

() Advertise a guaranteed trade-in allowance unless the guarantee is provided by the
manufacturer or distributor.

(m) Misrepresent the authority of a salesperson, representative, or agent to negotiate the final
terms of atransaction.

(n) (1) Usetheterms "invoice," "dedler'sinvoice," "wholesale price," or similar terms that refer
to adeder's cost for avehiclein an advertisement for the sale of avehicle or advertise that the
selling price of avehicleis above, below, or at either of the
following:

(A) The manufacturer's or distributor's invoice price to adealer.

(B) A dealer's cost.

(2) This subdivision does not apply to either of the following:

(A) Any communication occurring during face-to-face negotiations for the purchase of a
specific vehicle if the prospective purchaser initiates a discussion of the vehicle'sinvoice price or
the dealer's cost for that vehicle.

(B) Any communication between a dealer and a prospective commercial purchaser that is not
disseminated to the general public. For purposes of this subparagraph, a"commercial purchaser”
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means a dealer, lessor, |essor-retailer, manufacturer, remanufacturer, distributor, financial
ingtitution, governmental entity, or person who purchases 10 or more vehicles during a year.

(o) Violate any law prohibiting bait and switch advertising, including, but not limited to, the
guides against bait advertising set forth in Part 238 (commencing with Section 238) of Title 16 of
the Code of Federal Regulations, as those regulations read on January 1, 1988.

(p) Make any untrue or misleading statement indicating that a vehicle is equipped with all the
factory installed optional equipment the manufacturer offers, including, but not limited to, afase
statement that avehicle is "fully factory equipped.”

(q) Affix on any new vehicle a supplemental price sticker containing a price that represents the
dealer's asking price which exceeds the manufacturer's suggested retail price unless al of the
following occur:

(1) The supplemental sticker clearly and conspicuously disclosesin the largest print appearing
on the sticker, other than the print size used for the dealer's name, that the supplemental sticker
price isthe deder's asking price, or words of similar import, and that it is not the manufacturer's
suggested retail price.

(2) The supplemental sticker clearly and conspicuously discloses the manufacturer's suggested
retail price.

(3) The supplemental sticker lists each item which is not included in the manufacturer's
suggested retail price, and discloses the additional price of each item. If the supplemental sticker
priceis greater than the sum of the manufacturer's suggested retail price and the price of the
items added by the dealer, then the supplemental sticker price shall set forth that difference and
describeit as "added mark-up."

(r) Advertise any underselling claim, such as "we have the lowest prices’ or "we will beat any
dealer's price," unless the dealer has conducted a recent survey showing that the dedler sdllsits
vehicles at lower prices than any other licensee in its trade area and maintains records to
adequately substantiate the claims. The substantiating records shall be made available to the
department upon request.

(s) Advertise any incentive offered by the manufacturer or distributor if the dealer isrequired
to contribute to the cost of the incentive as a condition of participating in the incentive program,
unless the dealer disclosesin aclear and conspicuous manner that dealer participation may affect
consumer cost.

For purposes of this subdivision, "incentive" means anything of value offered to induce people to
purchase a vehicle, including, but not limited to, discounts, savings claims, rebates, below-
market finance rates, and free merchandise or services.

(t) Display or offer for sale any used vehicle unless there is affixed to the vehicle the Federal
Trade Commission's Buyer's Guide as required by Part 455 of Title 16 of the Code of Federal
Regulations.

(u) Fail to disclose in writing to the franchisor of a new motor vehicle dealer the name of the
purchaser, date of sale, and the vehicle identification number of each new motor vehicle sold of
the line-make of that franchisor, or intentionally submit to that franchisor afalse name for the
purchaser or false date for the date of sale.

(v) Enter into a contract for the retail sale of a motor vehicle unless the contract clearly and
conspicuously discloses whether the vehicle is being sold as a new vehicle or aused vehicle, as
defined in this code.

(w) Use asimulated check, as defined in subdivision (a) of Section 22433 of the Business and
Professions Code, in an advertisement for the sale or lease of avehicle.
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(x) Fail to disclose, in aclear and conspicuous manner in at least 10-point bold type on the face
of any contract for the retail sale of anew motor vehicle that this transaction is, or is not, subject
to afee received by an autobroker from the selling new motor vehicle dealer, and the name of the
autobroker, if applicable.

Unlawful Coercion or Attempt to Coerce Dealer to do Certain Things

11713.2. It shall be unlawful and a violation of this code for any manufacturer,
manufacturer branch, distributor, or distributor branch licensed under this code to coerce or
attempt to coerce any dedler in this state:

(a) To order or accept delivery of any motor vehicle, part or accessory thereof, appliance,
eguipment or any other commodity not required by law which shall not have been voluntarily
ordered by the dealer.

(b) To order or accept delivery of any motor vehicle with special features, appliances,
accessories or equipment not included in the list price of such motor vehicles as publicly
advertised by the manufacturer or distributor.

(c) To order for any person any parts, accessories, equipment, machinery, tools,
appliances, or any commodity whatsoever.

(d) To participate in an advertising campaign or contest, any promotional campaign,
promotional materials, training materials, showroom or other display decorations or materials at
the expense of the dealer.

(e) To enter into any agreement with the manufacturer, manufacturer branch, distributor,
or distributor branch, or to do any other act prejudicial to the dealer by threatening to cancel a
franchise or any contractual agreement existing between the dealer and manufacturer,
manufacturer branch, distributor, or distributor branch. Notice in good faith to any dealer of the
dealer’ sviolation of any terms or provisions of such franchise or contractual agreement shall not
constitute aviolation of this article.

Unlawful by Manufacturer, Manufacturer Branch, Distributor, or Distributor Branch

11713.3. Itisunlawful and aviolation of this code for any manufacturer, manufacturer
branch, distributor, or distributor branch licensed under this code to do any of the following:

(a) Torefuse or fail to deliver in reasonable quantities and within a reasonabl e time after
receipt of an order from a dealer having afranchisefor the retail sale of any new vehicle sold or
distributed by the manufacturer or distributor, any new vehicle or parts or accessories to new
vehicles as are covered by the franchise, if the vehicle, parts, or accessories are publicly
advertised as being available for delivery or actually being delivered. This subdivision is not
violated, however, if the failure is caused by acts or causes beyond the control of the
manufacturer, manufacturer branch, distributor, or distributor branch.

(b) To prevent or require, or attempt to prevent or require, by contract or otherwise, any
change in the capital structure of a dealership or the means by or through which the dealer
finances the operation of the dealership, provided that the dealer at all times meets any
reasonabl e capital standards agreed to by the dealer and the manufacturer or distributor, and also
provided that no change in capital structure shall cause a change in the principal management or
have the effect of a sale of the franchise without the consent of the manufacturer or distributor.

(c) To prevent or require, or attempt to prevent or require, a dealer to change the
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executive management of a dealership, other than the principal dealership operator or operators if
the franchise was granted the dealer in reliance upon the personal qualifications of such person
Or persons.

(d)(1) Except as provided in subdivision (t), to prevent or require, or attempt to prevent or
require, by contract or otherwise, any dealer, or any officer, partner, or stockholder of any
dealership, the sale or transfer of any part of the interest of any of them to any other person or
persons. No dealer, officer, partner, or stockholder shall, however, have the right to sell,
transfer, or assign the franchise, or any right thereunder, without the consent of the manufacturer
or distributor except that the consent shall not be unreasonably withheld.

(2)(A) For the transferring franchisee to fail, prior to the sale, transfer, or assignment of a
franchisee or the sale, assignment, or transfer of all or substantialy al of the assets of the
franchised business or a controlling interest in the franchised business to another person, to
notify the manufacturer or distributor of the franchisee's decision to sell, transfer, or assign the
franchise. The notice shall be in writing and shall include al of the following:

(i) The proposed transferee's name and address.

(if) A copy of al of the agreements relating to the sale, assignment, or transfer of the
franchised business or its assets.

(iii) The proposed transferee's application for approval to become the successor
franchisee. The application shall include forms and related information generally utilized by the
manufacturer or distributor in reviewing prospective franchisees, if those forms
are readily made available to existing franchisees. As soon as practicable after receipt of the
proposed transferee's application, the manufacturer or distributor shall notify
the franchisee and the proposed transferee of any information needed to make the application
complete.

(B) For the manufacturer or distributor, to fail on or before 60 days after the receipt of all
of the information required pursuant to subparagraph (A), or as extended by a written agreement
between the manufacturer or distributor and the franchisee, to notify the franchisee of the
approval or the disapproval of the sale, transfer, or assignment of the franchise. The notice shall
be in writing and shall be personally served or sent by certified mail, return receipt requested, or
by guaranteed overnight delivery service that provides verification of delivery and shall be
directed to the franchisee. Any proposed sale, assignment, or transfer shall be deemed approved,
unless disapproved by the franchisor in the manner provided by this subdivision. If the proposed
sale, assignment, or transfer is disapproved, the franchisor shall include in the notice of
disapproval a statement setting forth the reasons for the disapproval.

(3) In any action in which the manufacturer's or distributor's withholding of consent
under this subdivision or subdivision (e) is an issue, whether the withholding of consent was
unreasonable is a question of fact requiring consideration of al the existing circumstances.

(e) To prevent, or attempt to prevent, adealer from receiving fair and reasonable
compensation for the value of the franchised business. There shall be no transfer or assignment
of the dealer's franchise without the consent of the manufacturer or distributor, which consent
shall not be unreasonably withheld or conditioned upon the release, assignment, novation,
waiver, estoppel, or modification of any claim or defense by the dedler.

(f) To obtain money, goods, service, or any other benefit from any other person with
whom the dealer does business, on account of, or in relation to, the transaction between the
dedler and that other person, other than for compensation for services rendered, unless the benefit
is promptly accounted for, and transmitted to, the dealer.

(g) Torequire adeder to prospectively assent to arelease, assignment, novation, waiver,
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or estoppel which would relieve any person from liability to be imposed by this article or to
reguire any controversy between a dealer and a manufacturer, distributor, or representative, to be
referred to any person other than the board, if the referral would be binding on the dealer. This
subdivision does not, however, prohibit arbitration before an independent arbitrator.

(h) To increase prices of motor vehicles which the dealer had ordered for private retail
consumers prior to the dealer's receipt of the written official price increase notification. A sales
contract signed by a private retail consumer is evidence of each such order. In the event of
manufacturer price reductions, the amount of the reduction received by a dealer shall be passed
on to the private retail consumer by the dealer if the retail price was negotiated on the basis of
the previous higher price to the dealer.

Price reductions apply to all vehiclesin the dealer's inventory which were subject to the price
reduction. Price differences applicable to new model or series motor vehicles at the time of the
introduction of new models or series shall not be considered a price increase or price decrease.
Price changes caused by either (1) the addition to a motor vehicle of required or optional
equipment pursuant to state or federal law, or (2) revaluation of the United States dollar in the
case of foreign-make vehicles, are not subject to this subdivision.

(i) Tofail to pay to adealer, within areasonable time following receipt of avalid clam
by adealer thereof, any payment agreed to be made by the manufacturer or distributor to the
dealer by reason of the fact that a new vehicle of aprior year model isin the dealer'sinventory at
the time of introduction of new model vehicles.

() To deny the widow or heirs designated by a deceased owner of adealership, the
opportunity to participate in the ownership of the dealership or successor dealership under avalid
franchise for areasonable time after the death of the owner.

(K) To offer any refunds or other types of inducements to any person for the purchase of
new motor vehicles of a certain line-make to be sold to the state or any political subdivision
thereof without making the same offer to all other dealers in the same line-make within the
relevant market area.

() To modify, replace, enter into, relocate, terminate or refuse to renew afranchisein
violation of Article 4 (commencing with Section 3060) of Chapter 6 of Division 2.

(m) To employ a person as arepresentative who has not been licensed pursuant to Article
3 (commencing with Section 11900) of Chapter 4 of Division 5.

(n) To deny any dealer the right of free association with any other dealer for any lawful
purpose.

(0)(1) To compete with adealer in the same line-make operating under an agreement or
franchise from a manufacturer or distributor in the relevant market area.

(2) A manufacturer, branch, or distributor or any entity that controls or is controlled by, a
manufacturer, branch, or distributor, shall not, however, be deemed to be competing in the
following limited circumstances:

(A) Owning or operating a dealership for atemporary period, not to exceed one year.
However, after a showing of good cause by a manufacturer, branch, or distributor that it needs
additional timeto operate a dealership in preparation for sale to a successor independent
franchisee, the board may extend the time period. The board shall extend the time period until
December 31, 2002, for any manufacturer that meets all of the following requirements:

(i) The manufacturer has no more than 25 franchisees in the state and those franchisees
collectively operate dealership facilitiesin at least 15 counties of the state.

(i) All of the dealership facilities operated by the manufacturer's franchisees in the state
trade exclusively in the manufacturer's line-make.
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(iii) No fewer than one-half of the manufacturer's franchisees in the state own and operate
two or more dealership facilities in their assigned areas of responsibility.

(iv) The manufacturer holds atemporary ownership interest in no more than two
dealershipsin the state that are located in the relevant market area of any other franchisee of the
same line-make not owned, in whole or part, by the manufacturer.

(B) Owning an interest in a dealer as part of a bona fide dealer devel opment program that
satisfies all of the following requirements:

(i) The sole purpose of the program isto make franchises available to persons lacking
capital, training, business experience, or other qualities ordinarily required of prospective
franchisees and the dealer development candidate is an individual who is unable to acquire the
franchise without assistance of the program.

(it) The dealer development candidate has made a significant investment subject to lossin
the franchised business of the dealer.

(iii) The program requires the dealer development candidate to manage the day-to-day
operations and business affairs of the dealer and to acquire, within a reasonable time and on
reasonabl e terms and conditions, beneficia ownership and control of amajority interest in the
dealer and disassociation of any direct or indirect ownership or control by the manufacturer,
branch, or distributor.

(C) Owning awholly owned subsidiary corporation of a distributor that sells motor
vehicles at retail, if, for at |east three years prior to January 1, 1973, the subsidiary corporation
has been awholly owned subsidiary of the distributor and engaged in the sale of vehicles at
retail.

(3)(A) Every manufacturer, branch, and distributor that owns or operates adeaershipin
the manner described in subparagraph (A) of paragraph (2) shall give written notice to the board,
within 10 days, each time it commences or terminates operation of a dealership and each time it
acquires or divestsitself of an ownership interest.

(B) Every manufacturer, branch, and distributor that owns an interest in adealer in the
manner described in subparagraph (B) of paragraph (2) shall give written notice to the board,
annually, of the name and location of each dealer in which it has an ownership interest.

(p) To unfairly discriminate among its franchisees with respect to warranty
reimbursement or authority granted its franchisees to make warranty adjustments with retail
customers.

(q) To sell vehicles to persons not licensed under this chapter for resale.

(r) To fail to affix an identification number to any park trailer, as described in Section
18009.3 of the Health and Safety Code, that is manufactured on or after January 1, 1987, and
which does not clearly identify the unit as a park trailer to the department. The configuration of
the identification number shall be approved by the department.

(s) To dishonor awarranty, rebate, or other incentive offered to the public or adealer in
connection with the retail sale of a new motor vehicle, based solely upon the fact that an
autobroker arranged or negotiated the sale. This subdivision shall not prohibit the disallowance
of that rebate or incentive if the purchaser or dedler isineligible to receive the rebate or incentive
pursuant to any other term or condition of arebate or incentive program.

(t) To exercise aright of first refusal or any other right requiring a franchisee or any
owner thereof to sell, transfer, or assign to the franchisor, or to any nominee of the franchisor, all
or any material part of the franchised business or of the assets thereof unless all of the following
reguirements are met:

(1) The franchise authorizes the franchisor to exercise aright of first refusal to acquire
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the franchised business or assets thereof in the event of a proposed sale, transfer or assignment.

(2) The franchisor gives written notice of its exercise of the right of first refusal no later
than 45 days after the franchisor receives al of the information required pursuant to
subparagraph (A) of paragraph (2) of subdivision (d).

(3) The sale, transfer, or assignment being proposed relates to not less than all or
substantially all of the assets of the franchised business or to a controlling interest in the
franchised business.

(4) The proposed transferee is neither afamily member of an owner of the franchised
business, nor amanagerial employee of the franchisee owning 15 percent or more of the
franchised business, nor a corporation, partnership, or other legal entity owned by the existing
owners of the franchised business. For purposes of this paragraph, a"family member" means the
spouse of an owner of the franchised business, the child, grandchild, brother, sister, or parent of
an owner, or aspouse of one of those family members. Nothing contained in this paragraph
limits the rights of the franchisor to disapprove a proposed transferee as provided in subdivision

(d).

(5) Upon the franchisor's exercise of theright of first refusal, the consideration paid by
the franchisor to the franchisee and owners of the franchised business shall equal or exceed al
consideration that each of them were to have received under the terms of, or in connection with,
the proposed sale, assignment, or transfer, and the franchisor shall comply with all the terms and
conditions of the agreement or agreements to sell, transfer, or assign the franchised business.

(6) The franchisor shall reimburse the proposed transferee for any expenses paid or
incurred by the proposed transferee in evaluating, investigating, and negotiating the proposed
transfer to the extent those expenses do not exceed the usual, customary, and reasonable fees
charged for similar work done in the area in which the franchised business is located. These
expenses include, but are not limited to, legal and accounting expenses, and expenses incurred
for title reports and environmental or other investigations of any real property on which the
franchisee's operations are conducted. The proposed transferee shall provide the franchisor a
written itemization of those expenses, and a copy of al nonprivileged reports and studies for
which expenses were incurred, if any, within 30 days of the proposed transferee's receipt of a
written request from the franchisor for that accounting. The franchisor shall make payment
within 30 days of exercising the right of first refusal.

(u)(21) Tounfairly discriminate in favor of any dealership owned or controlled, in whole
or part, by a manufacturer or distributor or an entity that controls or is controlled by the
manufacturer or distributor. Unfair discrimination includes, but is not limited to, the following:

(A) The furnishing to any franchisee or dealer that is owned or controlled, in whole or
part, by a manufacturer, branch or distributor of any of the following:

(i) Any vehicle that is not made available to each franchisee pursuant to a reasonable
allocation formulathat is applied uniformly, and any part or accessory that is not made available
to all franchisees on an equal basis when there is no reasonable allocation formulathat is applied
uniformly.

(if) Any vehicle, part, or accessory that is not made available to each franchisee on
comparable delivery terms, including time of delivery after placement of order. Differencesin
delivery terms due to geographic distances or other factors beyond the control of the
manufacturer, branch, or distributor shall not constitute unfair competition.

(iii) Any information obtained from a franchisee by the manufacturer, branch, or
distributor concerning the business affairs or operations of any franchisee in which the
manufacturer, branch, or distributor does not have an ownership interest. The information
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includes, but is not limited to, information contained in financial statements and operating
reports, the name, address, or other personal information or buying, leasing, or service behavior
of any dealer customer, and any other information which if provided to a franchisee or dealer
owned or controlled by a manufacturer or distributor would give that franchisee or dealer a
competitive advantage. This clause does not apply if the information is provided pursuant to a
subpoena or court order, or to aggregated information made available to all franchisees.

(B) Referring a prospective purchaser or lessee to a dealer in which a manufacturer,
branch, or distributor has an ownership interest unless the prospective purchaser or |essee resides
in the area of responsibility assigned to that dealer or the prospective purchaser or |essee requests
to bereferred to that dealer.

(2) Nothing in this subdivision shall be interpreted to prohibit a franchisor from granting
afranchise to prospective franchisees or assisting those franchisees during the course of the
franchise relationship as part of a program or programs to make franchises available to persons
lacking capital, training, business experience, or other qualifications ordinarily required of
prospective franchisees.

(v) Asused in this section, "area of responsibility” is a geographic area specified in a
franchise that isused by the franchisor for the purpose of evaluating the franchisee's
performance of its sales and service obligations.

Return of Amount in Excess of Actual Fees

11713.4. If apurchaser of avehicle pays to the dealer an amount for the licensing or
transfer of title of the vehicle, which amount isin excess of the actual fees due for such licensing
or transfer, or which amount isin excess of the amount which has been paid, prior to the sale, by
the dealer to the state in order to avoid penalties that would have accrued because of late
payment of such fees, the dealer shall return such excess amount to the purchaser, whether or not
such purchaser requests the return of the excess amount.

Unlawful Representation of Vehicle Year Model

11713.5. (a) It isunlawful and aviolation of this code for the holder of any license issued
under this article to display for sale, offer for sale, or sell, amotor vehicle, representing the
motor vehicleto be of ayear model different from the year model designated at the time of
manufacture or first assembly as a completed vehicle.

(b) It isunlawful and aviolation of this code for the holder of any license issued under
thisarticle to directly or indirectly authorize or advise another holder of alicense issued under
this article to change the year model of a motor vehicle in the inventory of the other holder.

(c) Itisunlawful and aviolation of this code for the holder of any license issued under
thisarticle to display for sale, offer for sale, or sell, a housecar which has been manufactured in
two or more stages, unless the licensee informs the buyer that the housecar has been so
manufactured and the licensee provides the buyer with aform, approved by the department,
which sets forth the date of chassis and engine manufacture and the date and model year of the
other stages of the vehicle. The licensee shall retain a copy of the form, which shall be signed by
the purchaser prior to entering into any sales contract, indicating that the purchaser has received
acopy of the form.

(d) This section does not apply to the displaying or offering for sale, or selling, of any
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new motortruck or truck tractor weighing over 10,000 pounds.

(e) This section does not apply to a vehicle which has been remanufactured by alicensed
remanufacturer. The year model of aremanufactured vehicle will be the year the vehicle was
remanufactured.

Tire Chains Information Required of Dealer

11713.6. (a) It isunlawful and aviolation of this code for the holder of any dealer’s
license issued under this article to fail to disclose in writing to the buyer or lessee of a new motor
vehicle, that the vehicle, as equipped, may not be operated on a highway signed for the
requirement of tire chainsif the owner’s manual or other material provided by the manufacturer
states that the vehicle, as equipped, may not be operated with tire chains.

(b) The disclosure required under subdivision (a) shall meet both of the following
requirements:

(1) The disclosure shall be printed in not less than 14-point boldface type on asingle
sheet of paper that contains no information other than the disclosure.

(2)The disclosure shall include the following language in capital letters: “AS
EQUIPPED, THISVEHICLE MAY NOT BE OPERATED WITH TIRE CHAINS BUT MAY
ACCOMMODATE SOME OTHER TYPE OF TIRE TRACTION DEVICE. SEE THE
OWNER' S MANUAL FOR DETAILS”

(c) Prior to the sale or |lease, the dealer shall present the disclosure statement for the
buyer’s or lessee’' s signature and then shall provide the buyer or lessee with a copy of the signed
disclosure.

Remanufactured Vehicles; Disclosure to Buyer; Requirements

11713.7. Disclosure to a buyer that a vehicle has been remanufactured is required.
Disclosure shall be accomplished by al of the following:

(@) Oral notification to the buyer.

(b) The statement “THIS VEHICLE HAS BEEN REMANUFACTURED AND
CONTAINS USED OR RECONDITIONED PARTS’ shall appear in atype size at least the
same as the bulk of the text on the purchase order or conditional sales contract signed by the
buyer.

(c) The statement that the vehicle is remanufactured and contains used or reconditioned
parts shall appear in any advertisement pertaining to remanufactured vehicles.

(d) Remanufactured vehicles displayed for retail purposes shall be clearly designated as
remanufactured. The disclosure statement required in subdivision (b) shall appear on the vehicle
or at the location where the vehicles are displayed.

Duties of Remanufacturer; Violation of Code

11713.8. It isunlawful and aviolation of this code for a remanufacturer licensed under
this code to fail to do any of the following:

(a) Report to the department an existing vehicle identification number when a used frame
is utilized.

VC- 49



CALIFORNIA VEHICLE CODE JANUARY 2003

(b) Die stamp the vehicle identification number to the frame of the vehicle when anew
vehicle identification number is assigned.

(c) Disclose that avehicle is remanufactured and contains used or reconditioned parts as
required by Section 11713.7.

(d) Remove the trade name of the original manufacturer from the vehicle, unless the
remanufacturer and the original manufacturer are same.

(e) Maintain for three years bills of sale or invoices for used parts utilized in a
remanufactured vehicle.

(f) Maintain for three years proof that the vehicle was reported dismantled, as required by
Section 5500 or 11520, when a used frame s utilized in aremanufactured vehicle.

(g) Disclose, on the vehicle identification number plate or label, that the vehicleis
remanufactured and includes used parts.

(h) Disclose to the dealer on a document signed by the dealer that the vehicleis
remanufactured and contains used parts.

Violation of Engine Manufacturer Labeling Requirement

11713.9 (a) It isunlawful and aviolation of this code for the holder of adealer’ slicense
to knowingly display for sale or offer for sale any new motor vehicle specified in subdivision (b)
with an engine manufactured by a manufacturer that is not the same as the vehicle manufacturer,
as defined in Section 9980, unless the vehicle is prominently labeled as specified in Section
9981.

(b) This section applies only to new passenger vehicles and to new motortrucks with an
unladen weight under 6,000 pounds, except housecars.

Selling L ow-Speed Vehicle

11713.10. It isunlawful and a violation of this code to sell alow-speed vehicle, as defined in
Section 385.5, without disclosing to the buyer the vehicle' s maximum speed and the potential
risks of driving a low-speed vehicle.

Disclosuresin Advertisement of Vehicleto be Auctioned; Buyer’s Fee Requirements

11713.11. (8) When advertising one or more specific auction events to the public, it is
unlawful for adealer licensed under this article to advertise that a vehicle will be auctioned to the
public unless all of the following information is clearly and conspicuously disclosed in the
advertisement:

(1) The date or the day of the week of the public auction, or if subdivision (b) applies
to the auction, the date of the public auction.

(2) The location of the public auction.

(3) Whether afee will be charged to attend the auction.

(4) The name and dealer number of the auctioning dealer.

(b) If vehicles seized by afederal, state, or local public agency or authority are being
advertised, it isunlawful for adealer licensed under this article to advertise that a vehicle will be
auctioned to the public unless, in addition to the information required by subdivision (a), the
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following information is clearly and conspicuously disclosed in the advertisement:

(1) A good faith estimate of the number of vehicles to be auctioned at that date.

(2) A good faith estimate of the number of vehicles seized by afederal, state, or local
public agency or authority to be auctioned at that date.

(c) Falil, onthe day of auction, to identify each vehicle seized by afederad, state, or local
public agency or authority, either in a printed catalog or orally, before bidding begins on the
vehicle.

(d) Includein the total price of an auctioned vehicle any costs to the purchaser at the
completion of the sale, except the accepted auction bid price, taxes, vehicle registration fees, any
charge for emission testing, not to exceed fifty dollars ($50), plus the actual fees charged to a
consumer for a certificate pursuant to Section 44060 of the Health and Safety Code, any dealer
document preparation charge not exceeding forty-five dollars ($45), and any buyer’ s fee.

(e) Charge abuyer’ s fee, unless the dealer conducting the auction delivers to any person
permitted to submit bids, and at atime prior to accepting any bids from that person, a disclosure
statement required by this subdivision and signed by that person. The disclosure statement, if the
buyer’sfeeis aset amount, shall disclose the amount of the fee, or if the buyer’sfeeisnot a set
amount, disclose the formula or percentage used to calculate the fee. The disclosure statement
shall be on a separate 8 1/2 x 11 inch sheet of paper. Except for the information set forth in this
subdivision, the disclosure statement shall not contain any other text, except as necessary to
identify the dealer conducting the auction sale and to disclose the amount, percentage, or formula
used to calculate the buyer’ s fee, and to provide for the date and the person’ s acknowledgment of
receipt. The heading shall be printed in no smaller than 24-point bold type and the text of the
statement shall be printed in no smaller than 12-point type and shall read substantially as
follows:

BUYER'S FEE REQUIRED

A buyer’sfeeis an amount charged by the auctioning dealer for conducting the auction
sale. If your bid priceis accepted as the winning bid on any vehicle, you will be charged a
buyer’s fee in addition to the accepted bid price.

The buyer’ s fee that will be added to your accepted bid priceis $ .

OR
The buyer’ s fee that will be added to your accepted bid price will be calculated as follows
(insert percentage or other formulafor calculating the buyer’ s fee):
The buyer’sfeeis part of the purchase price and is subject to sales tax.
Date: Signature of Bidder

(f) Fail to comply with or violate this chapter, Title 2.95 (commencing with Section
1812.600) of Part 4 of Division 3 of the Civil Code, Section 2328 of the Commercial Code, or
Section 535 of the Penal Code, or any law administered by the State Board of Equalization,
relating to the auctioneering business, including, but not limited to, sales and the transfer of title
of goods.

(g) For purposes of this section, a“buyer’sfee” isany amount that isin addition to the
accepted auction bid price, taxes, vehicle registration fees, certificate of compliance or
noncompliance fee, or any dealer document preparation charge, which is charged to a purchaser
by an auctioning dealer.
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Decal for Returned Vehicle Being Sold

11713.12. (a) The decal required by subdivision (c) of Section 1793.23 of the Civil Code
to be affixed by a manufacturer to a motor vehicle, shall be affixed to the left front doorframe of
the vehicle, or, if the vehicle does not have a left front doorframe, it shall be affixed in alocation
designated by the department. The decal shall specify that title to the motor vehicle has been
inscribed with the notation “Lemon Law Buyback” and shall be affixed to the vehiclein a
manner prescribed by the department.

(b) No person shall knowingly remove or ater any decal affixed to a vehicle pursuant to
subdivision (@), whether or not licensed under this code.

Purchaser’s Rights and Remedies Against Dealer at Auction; Indemnification of Dealer by
Owner of Consigned Vehicle; Waiver

11713.14. (a) Notwithstanding any other provision of law, a person who purchases a
vehiclethat is sold through a dealer at an auction of vehicles open to the general public shall
have the same rights and remedies against the dealer who conducts the auction sale asif that
dealer were the owner and seller of the auctioned vehicle. The purchaser’s rights and remedies
arein addition to any right or remedy he or she may have against an owner of avehicle sold at a
public auto auction.

(b) If any claim or action isfiled against adealer pursuant to subdivision (@) and the
vehicle that is the subject of the claim or action was owned by a person other than the dealer at
the time of sale by auction, the owner of the vehicle that consigned it to the dealer shall
indemnify the dealer for any liability resulting from misrepresentations or other misconduct by
the consignor.

(c) A purchaser’ srights and remedies under this section may not be waived or modified
by an agreement or by arecharacterization of the sales transaction.

Temporary Branch Licensefor Sale of New Recreational Vehicles; Disclosures

11713.15. (@) (1) Prior to being issued a temporary branch license for selling new
recreational vehicles, as defined in Section 18010 of the Health and Safety Code, at a show, a
dealer shall submit to the department a manufacturer’ s written authorization for the sale
specifying the dates of the show, the location of the show, and the makes of those new
recreational vehicles being offered for sale.

(2) If nine or fewer dealers are participating in the show, atemporary branch license
may only be issued to adealer under this subdivision if the location of the show is 50 miles or
less from that dealer’ s established place of business or permanent branch location.

Each dealer described in this paragraph shall certify in his or her application for a
temporary branch license that the show location is 50 miles or less from his or her established
place of business or permanent branch location.

(3) A temporary branch license may be issued to a dealer for purposes of participating
in ashow if al of the following conditions exist:

(A) Thelocation of the show is 50 miles or more from the dealer’ s place of
business or that dealer’ s branch locations, or both.
(B) Ten or more dedlers apply for temporary branch licenses for purposes of
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participating in that show.

(C) Not less than 10 days prior to the conduct of the show, the department receives
at least 10 applications for temporary branch licenses together at one of the
department’ s field offices.

(b) (1) Any advertising and promotiona materials designed to attract the public to attend
ashow of recreational vehicles where there are nine or fewer dealers participating shall include
the business name of each participating dealer and that dealer’ s established place of businessin a
type size that is equivalent to the second largest type used in the advertisement or promotional
materials. Thisinformation shall be placed at the top of any advertisement or promotional
materials.

(2) If the recreational vehicles being offered for sale are used, the word “used” shall
immediately precede the identification of the make of the vehicle or be immediately adjacent to
the depiction of any used vehicles.

(3) In addition, the promoters of the show shall cause a sign to be conspicuously
displayed at the magjor, public entrance leading directly to the show, printed in 50 point type,
containing the information required in paragraph (1).

(c) A recreational vehicle dealer participating in a show for which atemporary branch
licenseisrequired shall provide each buyer, prior to the sale of any vehicle at the show, awritten
statement disclosing the identity and the established business location of the dealer that has
agreed to render service or warranty work with respect to the vehicle being purchased by the
buyer, and if there is no agreement with any dealer to render the service or warranty, to state that
fact.

(d) Paragraphs (2) and (3) of subdivision (a) and subdivision (b) do not apply to adeder
participating in an annual show sponsored by a national trade association of recreational vehicle
manufacturers, the show is located in a county with a population of 6,000,000 or more persons,
and at least 25 manufacturers are participating in the show, and, if the dealer is otherwise eligible
to participate in the show, the department shall issue atemporary branch license if al the
following occur:

(1) A national trade association of recreational vehicle manufacturers submits aletter
to the department that certifies its status as a national trade association of recreational vehicle
manufacturers and specifies the dates and location of the show.

(2) Upon receipt of the letter from a national trade association described in paragraph
(2) notifying the department of the dates and location of the show, the department provides
written acknowledgment to the national trade association submitting the | etter.

(3) Each dealer participating in the show attaches a copy of the department |etter
described in paragraph (2) to the application for atemporary branch license submitted to the
department.

| ssuance of License; Sales at Wholesale and Retail

11714. (a) The department, upon granting a license, shall issue to the applicant a license
containing the applicant’ s name and address and the general distinguishing number assigned to
the applicant.

(b) A dealer shall not sell any vehicle at retail at alocation that is not posted pursuant to
Section 11709.

(c) A dealer who is authorized by the department to sell motor vehicles only at wholesale
shall not sell any vehicle at retail and shall report every sale to the department on the wholesale
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report of sale form prescribed by the department.

(d) When the department has issued a license pursuant to subdivision (a), the licensee
may apply for and the department shall issue special plates which shall have displayed thereon
the genera distinguishing number assigned to the applicant. Each plate so issued shall also
contain a number or symbol identifying the plate from every other plate bearing alike general
distinguishing number.

(e) The department shall also furnish books and forms as it may determine necessary.
Such books and forms are and shall remain the property of the department and may be taken up
at any time for inspection.

Operation of Vehicles Displaying Special Plates

11715. (a) A manufacturer, remanufacturer, distributor, or dealer owning or lawfully
possessing any vehicle of atype otherwise required to be registered under this code may operate
or move the vehicle upon the highways without registering the vehicle upon condition that any
the vehicle display special plates issued to the owner as provided in this chapter, in addition to
other license plates or permits already assigned and attached to the vehicle in the manner
prescribed in Sections 5200 to 5203, inclusive. A vehicle for sale or lease by a dealer may also
be operated or moved upon the highways without registration for a period not to exceed seven
days by a prospective buyer or lessee who is test-driving the vehicle for possible purchase or
lease, if the vehicle isin compliance with this condition. The vehicle may aso be moved or
operated for the purpose of towing or transporting by any lawful method other vehicles.

(b) A transporter may operate or move any owned or lawfully possessed vehicle of like
type by any lawful method upon the highways solely for the purpose of delivery, upon condition
that there be displayed upon each vehicle in contact with the highway special license plates
issued to the transporter as provided in this chapter, in addition to any license plates or permits
already assigned and attached to the vehicle in the manner prescribed in Sections 5200 to 5203,
inclusive. The vehicles may be used for the purpose of towing or transporting by any lawful
method other vehicles when the towing or transporting vehicle is being delivered for sale or to
the owner thereof.

(c) This section does not apply to any manufacturer, remanufacturer, transporter,
distributor, or dealer operating or moving avehicle as provided in Section 11716.

(d) This section does not apply to work or service vehicles owned by a manufacturer,
remanufacturer, transporter, distributor, or dealer. This section does not apply to vehicles owned
and leased by dealers, except those vehicles rented or |eased to vehicle salespersons in the course
of their employment for purposes of display or demonstration, nor to any unregistered vehicles
used to transport more than one load of other vehicles for the purpose of sale.

(e) This section does not apply to vehicles currently registered in this state which are
owned and operated by alicensed dealer when the notice of transfer has been forwarded to the
department by the former owner of record pursuant to Section 5900 and when a copy of the
notice is displayed as follows:

(1) For amotorcycle or motor-driven cycle, the notice is displayed in a conspicuous
manner upon the vehicle.

(2) For avehicle other than a motorcycle or motor-driven cycle, the notice is displayed
in the lower right-hand corner of the windshield of the vehicle, as specified in paragraph (3) of
subdivision (b) of Section 26708.

(f) Every owner, upon receipt of aregistration card issued for specia plates, shall
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maintain the same or afacsimile copy thereof with the vehicle bearing the special plates.

Operation of Vehicle Without Plates

11716. A manufacturer, remanufacturer, transporter, distributor, or dealer, in the course
of business, may operate or move any vehicle of atype otherwise required to be registered under
this code without registering the vehicle, and without license or special plates attached thereto,
from avessel, railroad depot, or warehouse over the highways to a warehouse or salesroom upon
first having obtained a written permit from the department authorizing that operation.

Expiration of Special Plates and License; Application for License Renewal

11717. (a) Every occupational license and special plate issued under this article shall be
valid for aperiod of one year from midnight of the last day of the month of issuance. Except as
provided in subdivision (c), renewal of the occupational license and specia plates for the ensuing
year may be obtained by the person to whom the occupational license and special plates were
issued upon application to the department and payment of the fee provided in this code.

(b) Every application for the renewal of an occupational license and special plates which
expire pursuant to this section shall be made by the person to whom issued not more than 90
days prior to the expiration date, and shall be made by presenting the completed application form
provided by the department and by payment of the full annual renewal fee for the occupational
license and specia plates.

(c) If the application for renewal of the occupational license and specia platesis not
made by midnight of the expiration date, the application may be made within 30 days following
expiration of the license by paying the annual renewal fee and a penalty fee equal to the amount
of the original application fee for each occupational license held. A penalty as specified in
Sections 9553 and 9554 shall also be added to each special plate renewed during the 30-day
period following expiration of the special plates.

(d) In no event may the licensee renew the occupational license or specia plates after the
expiration of the 30-day period authorized in subdivision (c).

| ssuance of Probationary License

11718. Except where the provisions of this code require the refusal to issue alicense, the
department may issue a probationary license subject to conditions to be observed by the licensee
in the exercise of the privilege granted. The conditions to be attached to the exercise of the
privilege shall not appear on the face of the license but shall be such as may, in the judgment of
the department, be in the public interest and suitable to the qualifications of the applicant as
disclosed by the application and investigation by the department of the information contained
therein.
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I ssuance of Temporary Permit

11719. Pending the satisfaction of the department that the applicant has met the
requirements under this article, it may issue atemporary permit to any person applying for a
manufacturer’s, manufacturer’s branch, remanufacturer’s, remanufacturer’ s branch, distributor’s,
distributor’s branch, transporter’s, or dealer’ s license and special plates. The temporary permit
shall permit the operation by the manufacturer, manufacturer branch, remanufacturer,
remanufacturer branch, distributor, distributor branch, transporter, or dealer for a period not to
exceed 120 days while the department is completing its investigation and determination of al
factsrelative to the qualifications of the applicant to the license and special plates. The
department may cancel the temporary permit when it has determined, or has reasonabl e cause to
believe, that the application isincorrect or incomplete or the temporary permit was issued in
error. The temporary permit isinvalid when canceled or when the applicant’s license has been
issued or refused.

Certificate of Convenience on Death of Licensee

11720. The department may issue a certificate of convenience to the executor, executrix,
administrator or administratrix of the estate of a deceased holder of validly outstanding special
plates and license issued under this article, or if no executor, executrix, administrator or
administratrix has been appointed, and until a certified copy of an order making such
appointment is filed with the department, to the surviving spouse or other heir otherwise entitled
to conduct the business of the deceased, permitting such person to exercise the privileges granted
by such specia plates and license for a period of one year from and after the date of death and
necessary one-year renewals thereafter, pending, but not later than, disposal of the business and
qualification of the vendee of the business or such surviving spouse, heir or other persons for
such special plates and license under the provisions of this article. The department may restrict or
condition the license and attach to the exercise of the privileges thereunder such terms and
conditions asin its judgment the protection of the public requires.

Automatic Cancellation of Special Plates and Licenses

11721. The specia plates and licenses provided for in this article shall be automatically
canceled upon the happening of any of the following:

(a) The abandonment of the established place of business of the dealer or the change
thereof without notice to the department as provided in Section 11712,

(b) The failure of the licensee to maintain an adequate bond or to procure and file another
bond as provided in Section 11710 prior to the effective date of the termination by the surety of
any existing bond.

(c) The voluntary or involuntary surrender for any cause by the licensee of the special
plates and license, except that the surrender of the special plates and license, the cessation of
business by the licensee, or the suspension or revocation of the corporate status of the licensee,
does not preclude the filing of an accusation for revocation or suspension of the surrendered
license as provided in Section 11705, does not affect the department’ s decision to suspend or
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revoke the license. The department’ s determination to suspend or revoke the license may be
considered in issuing or refusing to issue any subsequent license authorized by this division to
that licensee or to a business representative of that prior licensee.

(d) Notification to the department that the person designated as licensee has changed,
except that the specia platesissued to the original licensee may be transferred and the newly
designated licensee as transferee shall succeed to the privileges evidenced by the plates until
their expiration.

(e) The suspension or revocation of the corporate status of the licensee.

(f) The suspension or revocation of the seller’s permit of the licensee by the State Board
of Equalization.

Financing Agency

11722. The bond provided for in Section 11710 shall not be conditioned to protect the
monetary interest of afinancing agency which has loaned money to alicensee or assignee
thereof; provided, however, that asto any conditional sales contract as defined in Section 2981
of the Civil Code, acquired by way of purchase or pledge, afinancing agency shall be entitled to
protection under said bond if such agency is defrauded by alicensee.

License Fees

11723. The board may require that fees shall be paid to the department for the issuance or
renewal of alicense to do business as a new motor vehicle dealer, dealer branch, manufacturer,
manufacturer branch, distributor, distributor branch, or representative. The fees shall beto
reimburse the department for costs incurred in licensing those dealers, manufacturers,
distributors, branches, and representatives and for related administrative costs incurred on behal f
of the board. The board may also require that an additional fee be paid to the department when
the licensee has failed to pay the fee authorized by Section 3016 prior to the expiration of its
occupational license and special plates and the licensee utilizes the 30-day late renewal period
authorized by subdivision (c) of Section 11717.

This section shall not apply to dealers, manufacturers, distributors, or representatives of
vehicles not subject to registration under this code, except dealers, manufacturers, manufacturer
branches, distributors, distributor branches, or representatives of off-highway motorcycles, as
defined in Section 436.

Removal of Motor Vehicleto Foreign Jurisdiction for Registration or Sale; Removal of
License Plates

11725. (a) No person shall transport or drive any motor vehicle from this state outside of
the United States with the intent to register or sell such vehiclein aforeign jurisdiction, without
first removing the license plates and delivering them to the department. Such person may obtain
apermit from the department authorizing the operation of the unlicensed motor vehicle on the
public highways of this state in order to reach such foreign jurisdiction. Failure to deliver the
license plates as required by this section shall be a misdemeanor.

(b) No holder of any license, or any temporary permit for such license issued under this
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division, shall deliver any vehicle following sale without first removing all license plates from
such vehicle when it is known by the licensee that the vehicleisto be exported to aforeign
jurisdiction outside of the United States.

Recovery of Damages; I njunctive Relief

11726. Any licensee suffering pecuniary loss because of any willful failure by any other
licensee to comply with any provision of Article 1 (commencing with Section 11700) or 3
(commencing with Section 11900) of Chapter 4 of Division 5 or Article 3 (commencing with
Section 3052) of Chapter 6 of Division 2 or with any regulation adopted by the department or
any rule adopted or decision rendered by the board under authority vested in them may recover
damages and reasonabl e attorney fees therefor in any court of competent jurisdiction. Any such
licensee may also have appropriate injunctive relief in any such court.

Revocation or Suspension of License

11727. The revocation or suspension of alicense of a manufacturer, manufacturer branch,
distributor, distributor branch, or representative may be limited to one or more municipalities or
counties or any other defined area, or may be revoked or suspended in a defined areaonly asto
certain aspects of its business, or asto a specified dealer or dealers.

Penalties as Part of Compromise Settlement Agreement

11728. As part of a compromise settlement agreement entered into pursuant to Section
11707 or 11808.5, the department may assess a monetary penalty of not more than two thousand
five hundred dollars ($2,500) per violation and impose a license suspension of not more than 30
days for any dealer who violates subdivision (r) of Section 11713. The extent of the penalties
shall be based on the nature of the violation and effect of the violation on the purposes of this
article. Except for the penalty limits provided for in Sections 11707 and 11808.5, all the
provisions governing compromise settlement agreements for dealers, salespersons, and
wholesalers apply to this section, and Section 11415.60 of the Government Code does not apply.
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CALIFORNIA CODE OF REGULATIONS

Title13. Motor Vehicles
Division 1. Department of Motor Vehicles
Chapter 2. New Motor Vehicle Board

Article 1. Administration

550. Definitions.

For the purposes of these rules:

(a) “Board” means the New Motor Vehicle Board.

(b) “Department” means the Department of Motor Vehicles of the State of California

(c) “Director” meansthe director of the department.

(d) “ Secretary” means the secretary of the board.

(e) Unless otherwise designated, the words “respondent,” “appellant” or “party” mean the
real party in interest.

(f) “Party” includes the petitioner, respondent, department, appellant or director.

(g) “Petitioner” means any person including a board member seeking consideration by
the board under subsection (c¢) of Section 3050 of the Vehicle Code of a matter involving a
person applying for or holding alicense as a new motor vehicle dealer, manufacturer,
manufacturer branch, distributor, distributor branch or representative.

(h) “Respondent” means any licensed new motor vehicle dealer, manufacturer,
manufacturer branch, distributor, distributor branch, or representative as defined in Sections 426,
672, 389, 296, 297 and 512, respectively, of the Vehicle Code.

(i) “Manufacturer” means any new motor vehicle manufacturer or manufacturer branch
required to be licensed pursuant to Article 1 (commencing with Section 11700) of Chapter 4 of
Division 5 of the Vehicle Code.

() “Distributor” means any new motor vehicle distributor or distributor branch required
to be licensed pursuant to Article 1 (commencing with Section 11700) of Chapter 4 of Division 5
of the Vehicle Code.

550.10. Application of Subchapter.

Application of this Subchapter is subject to the limitations as set forth in Section 3051 of
the Vehicle Code.

551. Authority.

The powers and duties of this board are set forth in Chapter 6 (commencing at Section
3000) of Division 2 of the Vehicle Code. Persons having matters to be considered by the board,
or appeals to the board from actions or decisions of the Department of Motor Vehicles should
refer to said Vehicle Code provisions under which these rules are adopted to govern procedural
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matters of the board. Reference is a'so made to the General Provisions of the Vehicle Code
(commencing at Section 1), and Division 1 thereof (commencing at Section 100), and to the
provisions of Chapter 5, Division 3, Title 2 of the Government Code (commencing with Section
11500 thereof).

551.1. Challenge.

A hearing officer or board member shall voluntarily disqualify himself and withdraw
from any hearing or deliberation in which he cannot accord afair and impartial hearing or
consideration. Any party may request the disqualification of any hearing officer or board
member by filing an affidavit, prior to the taking of evidence at a hearing, stating with
particularity the grounds upon which it is claimed that afair and impartial hearing cannot be
accorded. Where the request concerns a board member, the issue shall be determined by the
other members of the board. Where the request concerns the hearing officer, the issue shall be
determined by the board if the board itself hears the case with the hearing officer, otherwise the
issue shall be determined by the hearing officer.

551.2. Subpoenas.

(a) Upon the request of any party, the secretary may, and at the direction of the board the
secretary shall, issue a subpoena for the attendance of any person before the board, for the
attendance and testimony of a deponent, or a subpoena duces tecum for the production of papers,
records, and books by a witness or a deponent.

(b) The issuance of a subpoenafor the attendance and testimony of awitness or for a
subpoena duces tecum for the production of papers, records, and books for hearing shall be
governed by the requirements set forth in Chapter 2 (commencing with Section 1985) of Title 3
of Part 4 of the Code of Civil Procedure, excepting the provisions of subsection (c) of Section
1985, of that code. A copy of an affidavit shall be served with a subpoena duces tecum for
hearing containing the information required by Code of Civil Procedure Section 1985(b).

(c) Theissuance of a subpoenafor the attendance and testimony of a non-party deponent
or for a subpoena duces tecum for the production of papers, records, and books for deposition of
anon-party shall be governed by the requirements set forth in Article 3 (commencing with
Section 2016) of Chapter 3 of Title 3 of Part 4 of the Code of Civil Procedure, excepting the
provisions of subsection (b) of Section 2020, of that code. A subpoena duces tecum issued to a
non-party deponent need not be accompanied by an affidavit or declaration showing good cause
for the production of the business records designated in it.

(d) Following service of the subpoena upon the witness or deponent, the original
subpoena and an executed proof of service shall be filed with the Board.

551.6. Testimony by Deposition.

On verified petitions of any party, the board may order that the testimony of any material
witness residing within or without the state be taken by deposition in the manner prescribed by
law for depositionsin civil actions. Petition shall set forth the nature of the pending proceedings;
the name and address of the witness whose testimony is desired; the showing of the materiality
of histestimony; a showing that the witness shall be unable or cannot be compelled to attend,;
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and shall request an order requiring the witness to appear and testify before an officer named in
the petition for that purpose. Where the witness resides outside the state and where the board has
ordered the taking of his testimony by deposition, the board shall obtain an order of court to that
effect by filing a petition therefore in the Superior Court in Sacramento County. The proceedings
thereon shall be in accordance with the provisions of Section 11189 of the Government Code.

551.7. Reporting of Proceedings.

The board may, at its discretion, assign the cost of reporting any proceedings before the
board, including, but not limited to, transcript fees, reporter's per diem costs, exhibits, pleadings,
and reproduction of board files as follows:

(a) Allocated entirely to one of the parties; or apportioned among the various parties at
the discretion of the board; or

(b) Assumed by the board, in whole or in part.

551.8. Dismissals of Petitions and Appeals.

(a) The board may, at its discretion, dismiss a petition for good cause shown. Good cause
may include, but shall not be limited to, failure by the petitioner to comply with any of the
following sections of Article 2: 554, 555, 556.

(b) The board may, at its discretion, dismiss an appeal from decisions of the department
for good cause shown. Good cause may include, but shall not be limited to failure by the
appellant to comply with any of the following sections of Article 3: 566, 567, 568, 569, 570,
571(a), 571(b), 571(d), 572(a), 572(b), 572(c), 573(a), 573(d).

(c) The board may, at its discretion, dismiss a petition or an appeal if additional
information requested by the board is not supplied within the time specified by the board.

(d) An order of dismissal of a petition or an appeal shall be afinal order pursuant to
Vehicle Code section 3057 and no reconsideration or rehearing shall be permitted.

551.11. Settlement Conference: Separation of Powers

The hearing officer at the settlement conference shall not preside at the hearing on the
merits or in any proceeding relating to motions for temporary relief or interim orders unless
otherwise stipulated by the parties. Nothing in this regulation shall affect or limit the provisions
of Vehicle Code § 3050.4.

551.12. Peremptory Challenge

A party is entitled to one disqualification without cause (peremptory challenge) of an
assigned hearing officer which will be granted subject to the following:

(a) A party is not entitled to a peremptory chalenge in any proceeding relating to
applications for temporary relief or interim orders.

(b) The peremptory challenge shall be directed to the secretary of the board (or designee)
or the assigned hearing officer.
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(c) The peremptory challenge shall be made by the party, attorney or authorized
representative appearing in any proceeding by written declaration consistent with the
requirement of subsection (i), below.

(d) Notice of a peremptory challenge shall be served on opposing parties.

(e) If ahearing officer is assigned 15 days in advance of the hearing, then the peremptory
challenge shall be made not later than 5 working days before the hearing. If ahearing officer is
not assigned 15 days in advance of the hearing, then the peremptory challenge shall be made
within 10 days of the assignment or at the hearing, whichever occursfirst.

(f) Any peremptory challenge by any other party to a subsequently assigned hearing
officer shall be made within 10 days of the assignment or at the hearing, whichever occurs first.

(9) In no event shall any peremptory challenge be entertained if it is made after the
commencement of hearing.

(h) Assignments of hearing officers may be ascertained by contacting the secretary of the
board (or designee) no sooner than 15 days in advance of the hearing.

(i) Any declaration filed pursuant to this regulation shall be in substantially the following
form:

l, (name)  , declare: That | am aparty (or attorney or authorized representative for a
party) to the pending matter. That the hearing officer assigned to the hearing is prejudiced
against the party (or his or her attorney or authorized representative of record) or the interest of
the party (or his or her attorney or authorized representative) so that the declarant cannot or
believes that he or she cannot have afair and impartial hearing before the hearing officer.

This declaration is under penalty of perjury under the laws of the state of Californiaand
issigned __ (date) at _ (city and state) .

(1) Unless required for the convenience of the board or unless good cause is shown, a
continuance of the hearing shall be granted by reason of the making of a peremptory challenge.
If a continuance is granted, the matter shall be continued to the first convenient day for the board
and shall be reassigned or transferred for hearing as promptly as possible. Nothing in this
regulation shall affect or limit the provisions of Vehicle Code § 3066(a).

(K) Nothing in this regulation shall affect or limit the provisions of a challenge for cause
under Article 1, section 551.1.

551.13. Intervention; Grant of Motion; Conditions.

Any person, including a board member, concerned with the activities or practices of any
person applying for or holding alicense as a new motor vehicle dealer, manufacturer,
manufacturer branch, distributor, distributor branch, or representative, may file a motion with the
secretary of the board (or designee) requesting that the movant be alowed to intervenein a
pending proceeding. The motion to intervene may be granted subject to the following:

(8 Themotion shall be submitted in writing, with copies served on al parties named in
the pending proceeding.

(b) The motion shall befiled as early as practicable in advance of the hearing.

(c) Themotion shall state facts demonstrating that the applicant's legal rights, duties,
privileges, or immunities will be substantially affected by the proceeding.

(d) Theboard, its secretary, or a hearing officer designated by the board or its secretary,
shall determine that the interests of justice and the orderly and prompt conduct of the proceeding
will not be impaired by allowing the intervention.
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(e) Theboard, its secretary, or ahearing officer designated by the board or its secretary,
may impose conditions on the intervenor's participation in the proceeding, either at the time that
intervention is granted or at a subsequent time. Such conditions shall be at the sole discretion of
the board, its secretary, or a hearing officer designated by the board or its secretary, based on the
knowledge and judgment at that time, so as to promote the interests of justice. Conditions
include, but are not limited to, the following:

(1) Limiting the intervenor's participation to designated issues;

(2) Limiting or excluding the intervenor’s participation in discovery and
cross-examination; and

(3) Limiting or excluding the intervenor's participation in settlement negotiations.

(f) The board, its secretary, or a hearing officer designated by the board or its secretary,
shall issue an order granting or denying the motion for intervention as early as practicable in
advance of the hearing, specifying any conditions, and briefly stating the reasons for the order.
The board, its secretary, or a hearing officer designated by the board or its secretary, may modify
the order at any time by giving notice to all parties, stating the reasons for the modification. The
determination of the board, its secretary, or a hearing officer designated by the board or its
secretary, in granting or denying the motion for intervention, or the determination modifying the
order previously issued, is not subject to administrative or judicial review.

The board, its secretary, or a hearing officer designated by the board or its secretary, may, in his
or her discretion, allow the filing of amicus curiae briefs.

552. Records.

(a) Place of Keeping. The records of the board shall be maintained at its principal office
at Sacramento in the custody of the secretary. The secretary may certify to any of the board’'s
officia actsand may certify copies of al official documents and orders of the board.

(b) Sale of Copies of Records. The secretary shall sell copies of all or any part of the
records of the board at a charge sufficient to pay at |least the cost of the copies.

(c) Preparation of Certified Copies Without Charge. The board for good cause shown
may direct the secretary to certify copies without charge.

553. Board Annual Fee.

() Pursuant to Section 11723 of the Vehicle Code, every applicant for alicense as anew
motor vehicle dealer or dealer branch, and every applicant for renewal of alicense asanew
motor vehicle dealer or dealer branch, shall pay to the department for each issuance or renewal
of such license, the sum of $225, in addition to all other fees now required by the Vehicle Code.

For the purposes of this section, adealer or dealer branch which is enfranchised to sell
both new motorcycles and new motor vehicles other than motorcycles shall be subject to a
licensing fee for sales of motorcycles and alicensing fee for sales of motor vehicles other than
motorcycles.

(b) Pursuant to Section 3016 of the Vehicle Code, every new motor vehicle manufacturer
and distributor shall pay to the Board an annual fee of $.338 per new motor vehicle distributed
by the manufacturer or distributor which was sold, leased, or otherwise distributed in California
to a consumer of such new motor vehicles during the preceding calendar year, provided,
however, that the fee to be paid by each manufacturer or distributor shall not be less than $225.
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553.10. Statement of Number of Vehicles Distributed.

(a) All manufacturers and distributors of new vehicles (as defined in Section 430 of the
Vehicle Code) are required to file awritten statement with the Board on or before May 1 of each
calendar year. The statement shall include:

(1) The number of new motor vehicles distributed by the manufacturer or distributor
which were sold, leased, or otherwise distributed in Californiato a consumer of such new motor
vehicles during the preceding calendar year;

(2) The name and business address of other manufacturers and distributors who are
required to submit a statement reporting the distribution of the same new motor vehicles;

(3) The name and business address of the person or persons authorized to receive
notices on behalf of the manufacturer or distributor.

(b) If the information required by subdivision (a) is not received by the Board within the
applicable time period or it is determined by the Board that the information that is received is
substantially inaccurate as compared to the registration information derived from the records of
the Department of Motor Vehicles, it shall be presumed that the number of new motor vehicles
sold, leased, or otherwise distributed in this state by or on behalf of the non-reporting entity
during the preceding calendar year is equal to the total number of new registrations during the
period in question of all vehicles manufactured or distributed by the non-reporting entity as
derived from the records of the Department of Motor Vehicles.

553.20. Deter mination of Annual Board Fee.

Upon receipt of the information required by Section 553.10(a), or as determined by
Section 553.10(b), the Board shall cal culate the Annual Board Fee to be paid by each
manufacturer and distributor by multiplying the annual fee per vehicle (as set forth in Section
553(b)) by the number of new motor vehicles distributed by the manufacturer or distributor in
the preceding calendar year. The Board shall thereafter send a written notice by certified mail,
return receipt requested, to each manufacturer and distributor stating the number of new motor
vehicles distributed by the manufacturer or distributor and the amount of the fee to be paid.

Payment of the fee shall be made to the New Motor Vehicle Board no later than thirty
(30) days after the date of receipt of the notice.

553.40. Filing Fees.

A party filing a petition, appeal, or protest pursuant to the provisions of this subchapter
shall simultaneoudly deliver to the board afiling fee of $200, which isto be in the form of a
check or money order payable directly to the board. The initia pleading filed in response to such
petition, appeal, or protest shall also be accompanied by a $200 filing fee. The board, in the
discretion of the Secretary, may refuse to accept for filing any pleading subject to this section
that is not accompanied by the requisite fee. The Secretary may, upon showing of good cause,
waive any such fee.
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Article 1.5. Administration of Fee Collection for Count

553.50. Obligation to Comply.

(a) All manufacturers, manufacturer branches, distributors and distributor branches of
new motor vehicles (as defined in Business and Professions Code Section 472(a)) are required to
file awritten statement with the New Motor Vehicle Board on or before May 1 of each calendar
year. The statement shall include:

(1) The number of new motor vehicles distributed by the manufacturer or distributor
which were sold, leased, or otherwise distributed in Californiato a consumer of such new motor
vehicles during the preceding calendar year;

(2) The name and business address of other manufacturers and distributors who are
required to submit a statement reporting the distribution of the same new motor vehicles; and

(3) The business address and name of the person or persons authorized to receive
notices on behalf of the manufacturer or distributor.

(b) Payment of the fees pursuant to Business and Professions Code Section 472.5 shall be
the responsibility of the manufacturer or distributor which authorizes aretail seller, including a
dealer, franchisee, or lessor (as those terms are defined in the Vehicle Code), to sell, lease, or
otherwise distribute the new motor vehicles.

553.60. Presumption of Liability.

If the information required by Section 553.50 is not received by the Board within the
applicable time period or it is determined by the Board that the information that is received is
substantially inaccurate as compared to the registration information derived from the records of
the Department of Motor Vehicles, it shall be presumed that the number of new motor vehicles
sold, leased, or otherwise distributed in this state by or on behalf of the non-reporting entity
during the preceding calendar year is equal to the total number of new registrations during the
period in question of all vehicles manufactured or distributed by the non-reporting entity as
derived from the records of the Department of Motor Vehicles.

553.70. Payment of Fees.

The New Motor Vehicle Board shall determine the fee to be assessed per vehicle by
dividing the dollar amount necessary to fully fund the certification program for the Arbitration
Review Program by the number of new motor vehicles sold, leased, or otherwise distributed in
California during the preceding calendar year. For calendar year 1995, the fee shall be $.21 per
vehicle.

Upon receipt of the information required by Section 553.50(a), or as determined by
section 553.60, the New Motor Vehicle Board shall send awritten notice by certified mail, return
receipt requested, to manufacturers and distributors subject to the fee assessment stating the
number of new motor vehicles distributed by the manufacturer or distributor and the amount of
the fee to be paid.

Payment of the fee shall be made to the New Motor Vehicle Board no later than thirty
(30) days after the date of receipt of the notice.
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553.71. Delinquency of Payment.

If the feeis not paid within the time period specified in Section 553.70 such feeis
delinquent. If the feeis not paid within thirty (30) days after it becomes delinquent, a penalty of
ten (10) percent of the amount delinquent shall be added thereto.

553.72. Transmittal of Fees By Mail.

No penalty shall be imposed for delinquent payment of any fee required to be paid under
this article in the event any instrument for effective payment of such feeis placed in the United
States mail or in any postal box maintained by the United States Postal Service with sufficient
identification, in an envel ope with postage thereon prepaid and addressed to the New Motor
Vehicle Board, 1507 21st Street, Suite 330, Sacramento, California, 95814 prior to the date the
fee becomes delinquent.

553.75. Noncompliance.

The New Moator Vehicle Board may consider any failure of a manufacturer or distributor
to comply with any provisions of this Chapter to be good cause to exercise its authority pursuant
to Vehicle Code Section 3050(c).

Article 2. Filing of Petition

554. Petitioners.

Any person, including a board member, concerned with the activities or practices of any
person applying for or holding alicense as a new motor vehicle deaer, manufacturer,
manufacturer branch, distributor, distributor branch, or representative, may file awritten petition
with the board requesting that the board consider such matter and take an action thereon.

555. Contents.

The petition shall set forth in clear and concise language the nature of the matter which
the petitioner wishes the board to consider. The petition shall comply substantially with the
following requirements:

(@) Include the name, mailing address and tel gphone number of the petitioner; the name,
mailing address and tel ephone number of his attorney or authorized agent if any, and the name
and address of the licensee or applicant for license (hereinafter referred to as “respondent”)
whose activities or practices arein question. All correspondence with petitioner and notices to
petitioner shall be addressed to petitioner’s said address, if he appears in person, or to the address
of hisattorney or agent, if heis represented by an attorney or agent. Petitioner shall promptly
give the secretary and respondent written notice by mail of all subsequent changes of address or
telephone number.
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(b) Insofar asis known to petitioner, include the names, residence addresses and business
addresses of persons and the dates, places and specific actions or practices involved in the
matter.

(c) If the actions or practices described in the petition are believed to be in violation of
law, a concise recitation of applicable law and citation to the applicable statutes or other
authorities.

(d) If the petitioner desires that the board mediate, arbitrate or resolve adifference
between the petitioner and respondent, recite that fact and describe the relief or disposition of the
matter which petitioner would consider acceptable.

(e) The petitioner may submit, as exhibits to the petition, photographic, documentary or
similar physical evidence relevant to the matter referred to in the petition, in which event an
appropriate description of the exhibits shall be set forth in the petition sufficient to identify them
and to explain their relevancy.

(f) The petitioner shall set forth in the petition an estimate of the number of days required
to complete the hearing.

(9) The petitioner shall set forth in the petition arequest for a prehearing conference if
oneisdesired.

555.1 Service of Petition Upon Respondent(s).

A copy of the petition shall be served upon the respondent(s) and proof of service (in
compliance with Sections 1013(a) and 2015.5, Code of the Civil Procedure) thereof shall
accompany the petition filed with the secretary of the board.

556. Form and Filing of Petition.

The form of the petition shall conform with the provisions of Article 6 hereof. The
petition shall be filed with the secretary of the board.

557. Notice to Respondent: First Consideration.

(a) Upon the filing of a petition with the board, a copy of the petition shall be transmitted
by the secretary of the board to each member of the board for consideration. Unless, within 10
days of receipt of a copy of the petition, any member of the board notifies the secretary of an
objection, the secretary shall set the matter for a hearing before a hearing officer designated by
the board.

(b) If any member of the board gives notice of objection within 10 days of receipt of a
copy of a petition, the petition shall be first considered by the board at its next meeting to
determine what action shall be taken in regards to the petition. Upon receipt by the secretary of a
notice of objection, the secretary shall notify the parties named in the petition that there has been
an objection and that the matter will be considered by the board at its next meeting. The parties
shall also be given aminimum of 10 days prior notice of the time, date, and location of the board
meeting at which the petition will be considered.
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558. Answer-Time of Filing; Form and Content.

(a) The respondent shall file with the secretary of the board a written answer to the
petition, in the form prescribed by Article 6 hereof. The answer shall be filed within 30 days of
the date of service of the petition on the respondent.

(b) The answer shall be responsive to the alegations of the petition and shall set forth in
clear and concise language the factual contentions of the respondent with respect to the matter
referred to in the petition.

(c) The respondent may submit, as exhibits to the answer, photographic, documentary or
similar physical evidence relevant to the matter in support of the answer with an appropriate
description thereof in the answer sufficient to identify them and to explain their relevancy.

(d) The respondent shall set forth in the answer his mailing address and tel ephone number
and the name, mailing address and tel ephone number of his attorney or authorized agent, if any.
All correspondence with respondent and notices to respondent shall thereafter be addressed to
said address, if he appearsin person, or to the address of his attorney or agent, if heis
represented an attorney or agent. Respondent shall promptly give the secretary and petitioner
written notice by mail of all subsequent changes of address or telephone number.

560. Extension of Time and Continuances.

(@) In the event a party desires additional time for the performance of any act, or a
continuation of any proceeding contemplated by these rules, the party shall either make
application in writing to the board for such extension or continuance, stating the reason therefor
and the additional time requested, or the date to which the continuance is requested, or shall
obtain from the other party a written stipulation for the extension or continuance which shall also
set forth the reasons therefor and the time requested. The application or stipulation shall be filed
with the secretary at least two days prior to the expiration of the period of time in question or the
date fixed for the proceeding sought to be continued. If good cause appears therefor, the
secretary shall grant the extension or continuance and shall forthwith give notice thereof to the
parties by mail; if the extension or continuance is denied, the secretary shall give notice thereof
to the parties by mail.

(b) The party applying for an extension or continuance shall serve a copy of the
application upon the opposing party, personaly or by mail, and shall file with the application an
affidavit or certificate of persona service or of mailing of the copy to the opposing party
evidencing such service. If the other party wishes to oppose the application, he shall
communicate such opposition to the secretary, either orally or in writing, stating his reasons for
opposition. The secretary shall consider the reasons stated in opposition in determining whether
the application should be granted or denied.

561. Additional Evidence and Argument in Support of Petition.

(a) A party wishing to present to the board evidence and/or arguments in addition to that
submitted in accordance with Section 555 hereof may, prior to the first consideration of the
petition by the board, advise the secretary in writing of his desire to do so by filing with the
board not later than ten days before the date set for the first consideration of the petition a request
to present such additional evidence and/or arguments.
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(b) The request to present additional evidence and/or argument filed pursuant to Section
561(a) hereof shall contain, as applicable:

(1) The names and addresses of witnesses together with abrief statement summarizing
their expected testimony;

(2) Copies or reproduction of all documentary or physical evidence, in addition to that
already furnished pursuant to Section 555(¢e) hereof;

(3) A summary of the subject or subjects expected to be covered by argument;

(4) A statement of the reason or reasons why it is desirable for the board to grant the
reguest.

(c) The board may grant arequest filed pursuant to Section 561(a) hereof if it determines
that itsfirst consideration of the petition would be assisted by such evidence and more argument.

(d) Upon the filing of the request pursuant to Section 561(a) hereof, the board shall, prior
to proceeding with the first consideration of the matter decide whether to grant the request. If the
request is granted, the board shall:

(1) Set atime and place for the hearing where the oral or documentary or physical
evidence may be heard and presented. Hearings set pursuant to this provision shall be conducted
in accordance with Sections 589, 590 and 592 hereof;

(2) Set the time and place where the argument shall be heard by the board.

(e) The Board shall in no event proceed with the first consideration of a petition unless it
has reviewed the additional evidence and/or argument submitted pursuant to the provisions of
Section 561(d) hereof.

562. Action by the Board.

After considering the matter, the board may do any one or any combination of the
following:

(a) Prior to taking final action, direct the secretary to request the petitioner or the
respondent, or both, to augment the record, or to appear to offer evidence or oral argument, or
both, or to file briefs, in which event the secretary shall give written notice by mail to the parties
of the action by the board, the time within which such augmented pleadings or such briefs are to
be submitted or the time and place of further hearing.

(b) Prior to taking final action, direct the department to conduct an investigation and
submit awritten report within thirty days with or without notice thereof to the parties.

(c) Undertake to mediate, arbitrate, or otherwise resolve any honest difference of opinion
or viewpoint existing between the petitioner and respondent.

(d) Direct that the department exercise any and all authority or power that it may have
with respect to the issuance, renewal, refusal to renew, suspension or revocation of the license
and certificate of the respondent as such license and certificate are required under Chapter 4,
Division 5 of the Vehicle Code.

(e) Order the petition dismissed, with or without prejudice to the filing of another petition
with respect to the same matter, upon such terms or conditions as it may deem just.

564. Decision.

The decision shall be in writing. Copies of the decision shall be served on the parties
personally or sent to them by certified or registered mail. The decision shall be final upon its
delivery or mailing and no reconsideration or rehearing shall be permitted.
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565. Request for Extension of Time; Temporary Owner ship or Operation of a Dealer ship
by a Manufacturer, Branch, or Distributor.

(a) After ashowing of good cause by a manufacturer, branch, or distributor that it needs
additional time to own and operate a deal ership within the relevant market area of an
independent dealer of the same line-make in preparation for sale to a successor independent
franchisee, the board may extend the time period beyond one year.

(b) When a manufacturer, branch, or distributor seeks to request an extension of time, it shall
first give notice in writing of that intention to the board and to each franchisee operating a
dealership of the same line-make within the relevant market area.

(c) The written notice shall contain, on the first page thereof in at least 12-point bold type and
circumscribed by alineto segregate it from the rest of the text, the following statement:
“NOTICE TO DEALER: If you oppose this request, you may send a letter to the NEW MOTOR
VEHICLE BOARD in Sacramento and have your opposition considered by the board. Y ou must
file your opposition with the board within 20 days of your receipt of this notice.”

(d) When arequest for extension of time has been received, the board shall notify each
franchisee of the same line-make within the relevant market area, as provided by the
manufacturer pursuant to subsection (g)(1) below, that atimely request has been received, that
the franchisee has the opportunity to send a letter to the board opposing the request and have that
opposition considered by the board at its next scheduled meeting, and that the status quo will be
maintained until the board acts upon the request for extension.

(e) In determining whether good cause has been shown for granting the request for an extension
of time, the board shall take into consideration the existing circumstances, including, but not
limited to, all of the following:

(1) The written request of the manufacturer, branch, or distributor;
(2) Written responses in opposition to the request received from any franchisee operating a
dealership of the same line-make within the relevant market area; and,

(3) Comments of other interested parties.

(f) Upon the filing of atimely request for an extension of time, a copy of the request for
extension shall be transmitted by the secretary of the board to each member of the board for
consideration.

(9) The written request for an extension of time shall be accompanied by all of the following:

(2) A list of al franchisees operating a dealership of the same line-make within the relevant
market area.

(2) A statement of facts detailing the specific need for the extension of time.

(3) The requested expiration date of the extension.

(4) A chronology of the actions both taken and planned by the manufacturer, branch, or
distributor to prepare for the sale of the franchise to a successor independent franchisee.

(5) A statement to the effect that the information required in subsections (g)(2)-(4) above has
been provided to each franchisee operating a dealership of the same line-make within the
relevant market area.

(6) A statement that the requesting party does or does not agree that the dealer members of the
board may participate in the consideration of the request.

(h) The secretary shall grant the extension unless, within 30 days from receipt of the request for
extension, any member of the board notifies the secretary of an objection or the board receives a
written response in opposition to the request from any franchisee operating a dealership of the
same line-make in the relevant market area.

(i) If any member of the board gives notice of objection within 30 days of receipt of a copy of the
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request for extension, or if the board receives atimely written opposition to the request from any
franchisee operating a dealership of the same line-make within the relevant market area, this
matter shall be considered by the board at its next scheduled meeting.

(1) Upon receipt by the secretary of a notice of objection and/or awritten opposition from any
franchisee operating a dealership of the same line-make within the relevant market area, the
secretary shall notify the manufacturer, branch, or distributor that there has been an objection
and/or opposition, that the matter will be considered by the board at its next scheduled meeting,
and that the status quo will be maintained until the board acts upon the request for extension. The
manufacturer, branch, or distributor, and opposing franchiseg(s), if any, operating a dealership of
the same line-make within the relevant market area shall be given aminimum of 10 days' prior
notice of the time, date, and location of the board meeting at which the request for extension will
be considered.

(k) Notwithstanding subsections (h), (i) and (j) above, amember of the board who is anew
motor vehicle dealer may not participate in, hear, comment, advise other members upon, or
decide any matter involving arequest subject to this subsection, unless the requesting party to the
proceeding has had full disclosure and agrees to such participation by the dealer board member.
(1) On or before 60 days prior to the expiration of the one year period, the manufacturer, branch,
or distributor may request an extension of time for good cause shown which shall be in writing.
Requests received with less than 60 days' prior notice will not be considered by the board and
shall be deemed denied.

(m) Within 20 days of receiving the notice, any franchisee required to be given notice may file
an opposition to the request for an extension of time.

Article 3. Appeals from Decisions of the Department

566. Time of Filing Notice of Appeal.

Notice of appeal shall be filed with the secretary of the board on or before:

(a) Forty days after delivery or registered mailing to appellant the decision appealed
from, if its effective date is thirty days following service upon the appellant; or

(b) Ten days after the effective date of the decision appealed from, if such dateis prior to
the expiration of the 30-day period; or

(c) Ten days after the expiration of any stay of execution of the entire decision granted by
the department.

567. Form.

Notice of appeal shall be in writing and signed by appellant or appellant’ s attorney. It
shall conform with the provisions of Article 6 hereof.

568. Contents of Notice of Appeal.

Notice of appeal shall set forth in concise language the following:
(a) That appellant is an applicant for, or a holder of, alicense as anew car deder,
manufacturer, manufacturer branch, distributor, distributor branch or representative, as defined in
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Sections 426, 672, 389, 296, 297 and 512 Vehicle Code, respectively.

(b) Those portions of Sections 3054 or 3055 V ehicle Code providing basis for appeal.

(c) That appellant has applied to the Office of Administrative Hearings for the complete
administrative record or those portions that appellant desires to file with the board and has
advanced costs of preparation thereof; or, in lieu thereof, that the case is being submitted on an
agreed statement.

(d) If the appeal is based in whole or in part on Section 3054(¢e), Vehicle Code, a
statement that appellant desires to produce before the board relevant evidence which in the
exercise of reasonabl e diligence could not have been produced or which was improperly
excluded at the hearing.

(e) That appellant either does or does not desire to appear before the board.

569. Affidavit in Support of Appeal Based on Section 3054(e), Vehicle Code.

Where the notice of appeal contains the statement required by Section 568(d), the notice
of appeal shall be supported by an affidavit of the appellant setting forth the mattersin either (a)
or (b) of this section, or both, as appropriate:

(a) A statement that there is evidence which was not available at the administrative
hearing through the exercise of reasonable diligence; the substance of the evidence; the relevance
of the evidence to adisputed issue; and afull explanation of why the evidence was not produced
at the administrative hearing.

(b) A statement that there is evidence which was rejected at the administrative hearing;
the substance of the evidence; the relevance of the evidence to a disputed issue; and a statement
of the evidence establishing that the proffered evidence was, in fact, presented at the
administrative hearing and was rejected despite a duly made offer of proof.

570. Service of Notice Upon Department.

(a) A copy of the notice of appeal and all supporting affidavits shall be served upon the
department and proof of service shall accompany the notice filed with the secretary of the board.

571. Filing With Board the Administrative Record.

(a) Upon receipt from the Office of Administrative Hearings, appellant shall forward
forthwith to the secretary the original and three copies of the complete administrative record
which shall consist of the reporter's transcript and all the pleadings and exhibits received at the
administrative hearing. In lieu thereof, appellant may forward those parts of the administrative
record which appellant deems necessary to support its appeal. If the case is being submitted on
an agreed statement, only the accusation and director’ s decision need be forwarded.

(b) If appellant files a partial administrative record, it shall serve, prior to or at the time of
filing such partia record, written notice on the department of those portions of the record that
appellant will file with the board and proof of service of such notice shall be filed with the
secretary.

(c) The department may file any additional portions of the administrative record that it
deems necessary to make an adequate presentation of its case. Such filing shall consist of the
original and three copies and shall be no later than ten (10) days after notification by appellant of
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those portions of the record that appellant is filing unless, for good cause shown, the secretary
grants additional time. Prior to or at the time the department files additional portions of the
administrative record with the board, notice shall be served by the department on appellant of
such additional portions and proof of service of such notice shall be filed with the secretary.

(d) If the complete administrative record has not been filed, the board may order
additional portions of such record to be filed at any time during the pendency of the appeal. The
board may order prior payment of the cost of providing the additional administrative record so
ordered to befiled.

572. Agreed Statement.

() An appeal may be presented on arecord consisting in whole or in part of an agreed
statement. Within thirty days after receiving the administrative record, the appellant shall file
with the secretary of the board the original and nine copies of such statement signed by the
parties.

(b) The statement shall show the nature of the controversy, identify the questions of law,
and set forth only those facts alleged and proved, or sought to be proved, as are necessary to a
determination of the questions on appeal.

(c) Ten copies of any such exhibits admitted at the administrative hearing as the parties
may desire shall accompany the statement.

(d) For good cause shown, the secretary may grant a continuance of not more than fifteen
days for thefiling of an agreed statement. Application for a continuance shall be in writing and
shall be filed with the secretary at |east ten days prior to the date the agreed statement was to be
filed. No continuance otherwise requested shall be granted except in extreme emergencies such
as serious accident or death.

573. Briefs.

(a) Upon receiving the administrative record or agreed statement of facts from appellant,
the secretary shall inform the partiesin writing of the date by which their briefs must be filed
with the board. The parties shall comply with the briefing schedul e as established by the
secretary.

(b) For good cause shown, the secretary may grant continuances for the filing of briefs
making adequate allowance for the 60-day time limitation prescribed in Vehicle Code Section
3056. Application for a continuance shall be in writing and shall be filed with the secretary at
least ten days prior to the date the brief was to be filed. No continuance shall be granted except in
extreme emergencies such as serious accident or death.

(c) Any party to the appeal desiring to file a brief must submit the original and nine
copies for such filing. A copy shall be served upon the opposing party and proof of service
thereof shall accompany the original filed with the secretary.

(d) The board may require the parties to file anytime during the pendency of the appeal
briefs on matters determined by the board.

(e) A brief of amicus curiae may be filed on permission of the board and subject to
conditions prescribed by the board. To obtain permission, the applicant shall file with the
secretary a signed request specifying the points to be argued in the brief and containing a
statement that the applicant is familiar with the question involved in the case and the scope of
their presentation and believes there is a necessity for additional arguments on the points
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specified.

(f) If the application for filing amicus curiae briefs is granted, the original and nine copies
shall befiled with the secretary. A copy shall be served on the appellant and the department and
proof of service thereof shall accompany the original filed with the secretary.

574. Notice of Hearing.

At least 20 days prior to the hearing date, the secretary shall serve notice of date, time
and place of hearing upon the department, the appellant, the members of the board and any other
party making awritten request for such notice.

575. Continuances.

For good cause shown, the secretary may continue the date fixed for the hearing.
Applications for continuance shall be in writing and shall be filed with the secretary at least ten
days prior to the hearing. No continuance otherwise requested shall be granted except in extreme
emergencies such as serious accident or death.

576. Conduct of Hearing.

Unless otherwise ordered by the board, counsel for each party shall be alowed 20
minutes for oral argument. Not more than one counsel for a party may be heard except that
different counsel for appellant may make opening and closing arguments.

577. Costs of Appeal.

Each party shall bear its own costs on appeal; costs for preparation of the administrative
record and copies thereof shall be borne by the party ordering the same, or if ordered by the
board pursuant to Section 571, shall be borne by appellant or the board as determined by the
board.

All proceedings before the board predicated on or pursuant to Section 568(d), except
deliberations in executive session, shall be reported and transcribed by a certified shorthand
reporter arranged for by the secretary. Costs for reporting and for preparation of the origina
transcript shall be borne by the appellant.

Article 4. Hearings on Petitions and Appeals

580. Procedure at Hearings.

(a) Evidence. The hearing need not be conducted according to technical rulesrelating to
evidence and witnesses. Any relevant evidence shall be admitted if it is the sort of evidence on
which responsible persons are accustomed to rely in the conduct of serious affairs, regardless of
the existence of any common law or statutory rule which might make improper the admission of
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such evidence over objection in civil actions. Evidence that isirrelevant or unduly repetitious
shall be excluded.

(b) Official Notice. Before or after submission of a matter for decision, official notice
may be taken by the board of any generally accepted technical or scientific matter within the
board’ s specia area of competence or of such facts as may be judicially noticed by the courts of
this state.

(c) Examination of Witness. Oral evidence shall be taken only on oath or affirmation.
Each party shall have the right to call and examine witnesses; to introduce exhibits, to cross-
examine opposing witnesses on any matter relevant to the issues even though that matter was not
covered in the direct examination; to impeach any witness regardless of which party first called
him to testify; to rebut the evidence against him; and to call and examine an adverse party or
adverse witness as if under cross-examination without being bound by his testimony. Board
members and, at the direction of the chairman of the board presiding at the hearing or of any
member of the board, representatives of the staff of the board, may participate as appropriate,
using their knowledge and experience for the primary purpose of developing afull, fair and
accurate record. Questioning of witnesses will be controlled by the board and will generally be
permitted only by the attorneys or agents of parties so represented, or by the parties who appear
on their own behalf, members of the board and its staff. The board may in its discretion, during
the examination of awitness, exclude from the hearing, any or al other witnessesin the same
matter.

581. Ddliber ations of the Board.

When matters are finally submitted to the board for decision, the board shall take the
same under submission and shall conduct its deliberations in executive session. The deliberations
of the board shall bein private and shall not be reported.

582. Failureto Appear.

Any party who fails to appear at a hearing will not be entitled to a further opportunity to
be heard unless good cause for such failure is shown to the board within five days thereafter. The
lack of such showing of good cause may, in the discretion of the board, be interpreted as an
abandonment of interest by such party in the subject matter of the proceeding.

Article 5. Protests

583. Form.

A protest shall be in writing and shall be signed by a franchisee or his attorney. It shall
conform with the provisions of Article 6 hereof.
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584. Service of Protest Upon Franchisor.

A copy of the protest shall be served upon the franchisor and proof of service (in
compliance with Sections 1013(a) and 2015.5, Code of Civil Procedure) thereof shall accompany
the protest filed with the secretary of the board.

585. Time of Filing and Content of Protests Pursuant to Sections 3060 and 3062, Vehicle
Code.

(a) The protest shall be considered received on the date of receipt by the secretary of the
board or on the date of certified or registered mailing.

(b) The protest shall be responsive to the specific grounds as set forth in the notice and
shall set forth in clear and concise language the factual contentions of the franchisee with respect
to the matter referred to in the notice.

(c) The franchisee may submit, as exhibits to the protest, photographic, documentary or
similar physical evidence relevant to the matter in support of the protest with an appropriate
description thereof in the protest sufficient to identify them and to explain their relevancy.

(d) The franchise shall set forth in the protest his mailing address and tel ephone number
and the name, mailing address and tel ephone number of his attorney or authorized agent, if any.
All correspondence with franchisee and notices to franchisee shall thereafter be addressed to said
address, if he represents himself, or to the address of his attorney or agent, if he is represented by
an attorney or agent.

(e) Franchisee shall indicate either that he does or does not desire to appear before the

board.

(f) The franchisee shall set forth in the protest an estimate of the number of days required
to complete the hearing.

(9) The franchisee shall set forth in the protest a request for a prehearing conference if
oneisdesired.

585.1. Time of Filing and Content of Notice of Appearance

The respondent shall file a notice of appearance with the board within 15 days of receipt
of the protest. Failure to file atimely notice of appearance shall result in the proceedings being
suspended until such time as a notice of appearance isfiled. The notice shall contain language
indicating whether the party desires to appear at the hearing for purposes of submitting evidence
and oral argument and whether the respondent contends the protest was submitted in atimely
manner.

586. Filing of Protest, Schedules of Compensation for Preparation and Delivery
Obligations, Warranty Reimbursement Schedules or Formulas, and Franchisor Incentive
Program Reimbur sement Pursuant to Sections 3064, 3065 and 3065.1 V.C.

@ Protests filed with the board under any of these sections of the Vehicle Code shall
be filed asfollows:
Q) The protest shall set forth in clear and concise language the factual contentions of
the franchisee with respect to the protest.
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2 The franchisee may submit, as exhibits to the protest, photographic, documentary
or similar physical evidence relevant to the matter in support of the protest with an appropriate
description thereof in the protest sufficient to identify them and to explain their relevancy.

3 The franchisee shall set forth in the protest his mailing address and telephone
number and the name, mailing address and tel ephone number of his attorney or authorized agent,
if any. All correspondence with franchisee and notices to franchisee shall thereafter be
addressed to said address, if he represents himself, or to the address of his attorney or agency, if
he is represented by an attorney or agent.

4 Franchisee shall indicate either that he does or does not desire to appear before the
board.

(b) Schedule of compensation for preparation and delivery obligation and warranty
reimbursement schedule or formula shall be filed by the franchisor with the board no later than
30 days after date license is issued or within 30 days after date of renewal of licenseif no
schedule or formula has previously been filed with the board.

(© The franchiser shall file with the board any addition, deletion, change or
modification to the schedule of compensation or reimbursement schedule or formula on file with
the board on or before the date such addition, deletion, change or modification becomes
effective.

587. Stipulation of Fact.

@ A hearing initiated by the filing of a protest with the board pursuant to Sections
3060, 3062, 3064, 3065 and 3065.1 may be held based in whole or in part on a stipulation of fact.
Within 45 days after filing a protest, the franchisee shall file with the secretary of the board the
original and 10 copies of such statement signed by the parties.

(b) The statement shall show the nature of the controversy, identify the questions of
law, if any, and set forth only those facts alleged or sought to be proved, as are necessary to a
determination of the issues raised by the protest.

(c) For good cause shown, the secretary may grant a continuance for the filing of a
stipulation of fact of not more than fifteen days.

588. Ddliber ations of the Board.

When matters are finally submitted to the board for decision, or the board receives a
proposed decision of a hearing officer, the board shall take the same under submission and shall
conduct its deliberations in executive session. The deliberations of the board shall bein private
and shall not be reported.

589. Failureto Appear.

Any party who fails to appear at a hearing will not be entitled to afurther opportunity to
be heard unless good cause for such failure is shown to the board or to the hearing officer within
five days thereafter. The lack of such showing of good cause may, in the discretion of the board
or the hearing officer, be interpreted as an abandonment of interest by such party in the subject
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matter of the proceeding.

590. Hearings by Board or by Hearing Officer.

All hearings on protests filed pursuant to Sections 3060, 3062, 3064, 3065 or 3065.1 may
be considered by the entire board or may, at its discretion, be conducted by a hearing officer
designated by the board who shall either be a member of the board, a hearing officer on the staff
of the Office of Administrative Hearings, the secretary of the board, or any person specifically
designated by the board.

591. Notice of Hearing.

The board shall, by an order, fix the time and place of hearing. The hearing shall be
within 60 days of the date of such order. A copy of the order giving notice of the time and place
of hearing shall be sent by registered mail to the franchisor, the protesting franchisee and to all
individuals and groups which have requested such notice.

592. Continuances.

Within the time limitation fixed by Section 3066(a), the board, or the hearing officer, for
good cause shown, may continue the date fixed for the hearing. Application for continuance shall
be in writing and filed with the secretary at least 10 days prior to the date of hearing. No
continuances otherwise requested shall be granted except in extreme emergencies such as serious
accident or death.

Article 6. Form of Filings and Notices

593. Paper s Defined-Approved Forms.

The word “papers” means all documents, except exhibits or copies of documents, which
are offered for filing to the secretary in any proceeding before the board; provided however, that
it does not include any printed forms approved by the board. Approved forms shall be furnished
by the secretary to the public on request, and, unlessit isimpracticable to do so, the partiesto
proceedings before the board shall use approved forms.

593.1 Notices.

All written notices pursuant to Vehicle Code section 3062 shall be textually segregated in
a separate paragraph such that the language informing the recipient of the intention of the
franchisor to establish or relocate a dealership is not intermingled with or obscured by the
surrounding text.
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593.2. Briefs.

Any brief filed with the board in support or opposition to any application, motion,
memorandum of points and authorities or other position paper, shall include copies of any court
decision cited within that brief which decision is not taken from an official reporter.

593.3. Failureto Fileor to Timely File Statutorily Required Notices, Schedules, or
Formulas.

Failureto file or to timely file the statutorily required notices, schedules, or formulas
required by the Vehicle Code may result in the board ordering the department to exercise any
and all authority or power that the department may have with respect to the issuance, renewal,
refusal to renew, suspension, or revocation of the license of any new motor vehicle dedler,
manufacturer, manufacturer branch, distributor, distributor branch, or representative as that
licenseisrequired under Chapter 4 (commencing with Section 11700) of Division 5.

594. Size of Paper, Pagination, Etc.

All papers shall be typewritten or printed on opague, unglazed, white paper, not less than
twenty pound weight, standard quality letter size (8 1/2 x 11 inchesin size). Only one side of the
paper shall be used and the margins shall be not less than 1 inch on the left hand side of the page
and 2 inch on the top, bottom and right hand sides of the page. Headings shall be either
capitalized or underscored, or both, and all quotations shall be indented. The type shall be not
smaller than 12 points. The lines on each page shall be double spaced. Line numbers shall be
placed at the left margin and separated from the text of the paper by avertical column of space at
least one-fifth inch wide or asingle or double vertical line. The line number either shall be
placed on the same line as aline of type or shall be evenly spaced vertically on the page. Line
numbers shall be consecutively numbered beginning with the number 1 on each page. There
shall be at |east three line numbers for every vertical inch on the page. The pages shall be
numbered consecutively at the center of the page at the bottom. All papers shall consist entirely
of original pages without riders and shall be firmly bound together at the top. Exhibits may be
fastened to pages of the specified sizes and, when prepared by a machine copying process, shall
be equal to typewritten material in legibility and permanency of image.

595. Format of First Page.

The first page of all papers shall bein the following form: Commencing in the upper |eft
hand corner and to the left of the center of the page, the name, office address (or if none, the
residence address), mailing address (if different from the office or residence address), electronic-
mail (e-mail) address, if available, and the telephone number of the attorney or agent for the
party in whose behalf the paper is presented, or of the party if he is appearing in person. If the
party is represented by an attorney, provide the state bar number of the attorney beside the name
of the attorney. Below the name, address and tel ephone number, and centered on the page, the
title of the board. Below thetitle of the board, in the space to the |eft of the center of the page,
the title of the proceeding, e.g., John Doe, petitioner (or protestant, or appellant) vs. Richard Roe
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(or Department of Motor Vehicles), respondent, as the case may be. To the right of and opposite
the title, the number of the proceeding, which shall be assigned consecutively by the secretary in
the order of filing in petition and appeal proceedings. Numbersin protest proceedings shall be
assigned consecutively by the secretary following receipt of a notice of appearance from the
respondent and upon payment of all filing fees as required by section 553.40 of Title 13 of the
California Code of Regulations. No number shall be assigned to more than one proceeding.
Immediately below the number of the proceeding, the nature of the paper, e.g., “Petition”,
“Protest”, “Answer”, “Appeal “Request for Hearing”, “Petitioner’ s Opening Brief”, etc. The
first allegation of the petition shall state the name and address of the respondent and whether the
respondent is the holder of or an applicant for an occupational license of the type issued by the
Department of Motor Vehicles such that the respondent is subject to the jurisdiction of the board.

596. Confor mance of Copies.
All copies shall conform to the original filed.

597. Last Page.

Every paper shall be dated and signed. At the end of each paper, the date shall appear on
the left of the center of the page. Petitions, answers and appeals shall be subscribed by the party
and by his attorney or agent, if he is represented. All other papers shall be subscribed by the
party’ s attorney or agent, if heis represented, or by the party, if he appearsin person. The
signature shall appear at the end of the paper on the right hand side.

598. Acceptance of Filing.

() A document which purports to be a protest pursuant to Vehicle Code section 3060 or
3062 which isreceived at the offices of the Board shall not be filed until the Secretary has
reviewed it for compliance with the Board's enabling statutes and Title 13, Subchapter 2 of the
California Code of Regulations. If the Secretary deems the document to comply, said document
shall befiled. The Secretary may reject any document that does not comply with the Board’'s
enabling statutes and Title 13, Subchapter 2 of the California Code of Regulations.

(b) A protest accepted for filing by the Secretary shall be recorded as filed as of the date
it was received at the Board' s offices or the date of certified or registered mailing.

(c) The Secretary may, for good cause shown, accept for filing any papers that do not
comply with the Board' s enabling statutes and Title 13, Subchapter 2 of the California Code of
Regulations. Good cause issues and challenges to the Secretary’ s compliance determinations
may be resolved by law and motion proceedings before a hearing officer.
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Article 7. New Motor Vehicle Board-Conflict of I nterest Code

NOTE: It having been found, pursuant to Government Code section 11344(a), that the printing
of the regulations constituting the Conflict of Interest Code of the New Motor Vehicle Board is
impractical and these regulations being of limited and particular application, these regul ations
are not published in full in the California Code of Regulations. The regulations are available to
the public for review or purchase at cost at the following locations:

NEW MOTOR VEHICLE BOARD
1507 - 21ST STREET, SUITE 330
SACRAMENTO, CALIFORNIA 95814

FAIR POLITICAL PRACTICES COMMISSION
428 J STREET, SUITE 620
SACRAMENTO, CALIFORNIA 95812-0807

ARCHIVES

SECRETARY OF STATE

1020 O STREET

SACRAMENTO, CALIFORNIA 95814

The Conflict of Interest Code is designated as Article 7 of Chapter 2 of Division 1 of Title 13 of
the California Code of Regulations, and consists of sections numbered and titled as follows:

Article 7. New Motor Vehicle Board--Conflict of Interest Code
Section

599. Generd Provisions
Appendix A
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Proceedings involving sexual offenses; Limitations on evidence
CALIFORNIA GOVERNMENT CODE

CHAPTER 4.5. ADMINISTRATIVE ADJUDICATION:
GENERAL PROVISIONS

Article 1. Preliminary Provisions

Administrative Procedure Act; Referencesto superseded provisions

11400. (a) This chapter and Chapter 5 (commencing with Section 11500) constitute the
administrative adjudication provisions of the Administrative Procedure Act.

(b) A referencein any other statute or in arule of court, executive order, or regulation, to
aprovision formerly found in Chapter 5 (commencing with Section 11500) that is superseded by
aprovision of this chapter, means the applicable provision of this chapter.

Operative date of chapter; Applicability

11400.10. (a) This chapter is operative on July 1, 1997.

(b) This chapter is applicable to an adjudicative proceeding commenced on or after
July 1, 1997.

(c) This chapter is not applicable to an adjudicative proceeding commenced before July 1,
1997, except an adjudicative proceeding conducted on aremand from a court or another agency
on or after July 1, 1997.

Adoption of interim or permanent regulations

11400.20. (a) Before, on, or after July 1, 1997, an agency may adopt interim or
permanent regulations to govern an adjudicative proceeding under this chapter or Chapter 5
(commencing with Section 11500). Nothing in this section authorizes an agency to adopt
regulations to govern an adjudicative proceeding required to be conducted by an administrative
law judge employed by the Office of Administrative Hearings, except to the extent the
regulations are otherwise authorized by statute.

(b) Except as provided in Section 11351

(2) Interim regulations need not comply with Article 5 (commencing with Section
11346) or Article 6 (commencing with Section 11349) of Chapter 3.5, but are governed by
Chapter 3.5 (commencing with Section 11340) in al other respects.

(2) Interim regulations expire on December 31, 1998, unless earlier terminated or
replaced by or readopted as permanent regulations under paragraph (3). If on December 31,
1998, an agency has completed proceedings to replace or readopt interim regulations and has
submitted permanent regulations for review by the Office of Administrative Law, but permanent
regulations have not yet been filed with the Secretary of State, the interim regulations are
extended until the date permanent regulations are filed with the Secretary of State or March 31,
1999, whichever isearlier.
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(3) Permanent regulations are subject to all the provisions of Chapter 3.5
(commencing with Section 11340), except that if by December 31, 1998, an agency has
submitted the regulations for review by the Office of Administrative Law, the regulations are not
subject to review for necessity under Section 11349.1 or 11350.

Article 2. Definitions

Definitions gover ning construction of chapter

11405.10. Unless the provision or context requires otherwise, the definitionsin this
article govern the construction of this chapter.

“ Adjudicative proceeding”

11405.20. “ Adjudicative proceeding” means an evidentiary hearing for determination of
facts pursuant to which an agency formulates and issues a decision.

“Agency”

11405.30. “Agency” means a board, bureau, commission, department, division, office,
officer, or other administrative unit, including the agency head, and one or more members of the
agency head or agency employees or other persons directly or indirectly purporting to act on
behalf of or under the authority of the agency head. To the extent it purports to exercise authority
pursuant to this chapter, an administrative unit otherwise qualifying as an agency shall be treated
as a separate agency even if the unit islocated within or subordinate to another agency.

“Agency head”

11405.40. “Agency head” means a person or body in which the ultimate legal authority of
an agency is vested, and includes a person or body to which the power to act is delegated
pursuant to authority to delegate the agency's power to hear and decide.

“Decision”
11405.50. (a) “Decision” means an agency action of specific application that determines
alegal right, duty, privilege, immunity, or other legal interest of a particular person.
(b) Nothing in this section limits any of the following:
(1) The precedential effect of a decision under Section 11425.60.
(2) The authority of an agency to make a declaratory decision pursuant to Article 14
(commencing with Section 11465.10).

“Party”

11405.60. “Party” includes the agency that is taking action, the person to which the
agency action is directed, and any other person named as a party or alowed to appear or
intervene in the proceeding. If the agency that is taking action and the agency that is conducting
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the adjudicative proceeding are separate agencies, the agency that is taking action is a party and
the agency that is conducting the adjudicative proceeding is not a party.

“Person”

11405.70. “Person” includes an individual, partnership, corporation, governmental
subdivision or unit of a governmental subdivision, or public or private organization or entity of
any character.

“Presiding officer”

11405.80. “Presiding officer” means the agency head, member of the agency head,
administrative law judge, hearing officer, or other person who presides in an adjudicative
proceeding.

Article 3. Application of Chapter

Decision requiring evidentiary hearing

11410.10. This chapter applies to a decision by an agency if, under the federal or state
Constitution or afedera or state statute, an evidentiary hearing for determination of factsis
required for formulation and issuance of the decision.

Applicability to agencies

11410.20. Except as otherwise expressly provided by statute:

(a) This chapter appliesto all agencies of the state.

(b) This chapter does not apply to the Legidature, the courts or judicia branch, or the
Governor or office of the Governor.

Applicability to local agencies

11410.30. (a) Asused in this section, “local agency” means a county, city, district, public
authority, public agency, or other political subdivision or public corporation in the state other
than the state.

(b) This chapter does not apply to alocal agency except to the extent the provisions are
made applicable by statute.

(c) This chapter applies to an agency created or appointed by joint or concerted action of
the state and one or more local agencies.

Adoption of chapter by exempt agency

11410.40. Notwithstanding any other provision of this article, by regulation, ordinance,
or other appropriate action, an agency may adopt this chapter or any of its provisions for the
formulation and issuance of a decision, even though the agency or decision is exempt from
application of this chapter.
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Applicability to specified proceedings

11410.50. This chapter applies to an adjudicative proceeding required to be conducted
under Chapter 5 (commencing with Section 11500) unless the statutes relating to the proceeding
provide otherwise.

Quasi-public entity

11410.60. (a) Asused in this section, “quasi-public entity” means an entity, other than a
governmental agency, whether characterized by statute as a public corporation, public
instrumentality, or otherwise, that is expressly created by statute for the purpose of
administration of a state function.

(b) This chapter appliesto an adjudicative proceeding conducted by a quasi-public entity
if al of the following conditions are satisfied:

(1) A statute vests the power of decision in the quasi-public entity.

(2) A statute, the United States Constitution, or the California Constitution, requires an
evidentiary hearing for determination of facts for formulation and issuance of the decision.
Nothing in this section isintended to create an evidentiary hearing requirement that is not
otherwise statutorily or constitutionally imposed.

(3) The decision is not otherwise subject to administrative review in an adjudicative
proceeding to which this chapter applies.

(c) For the purpose of application of this chapter to adecision by a quasi-public entity:

(1) “Agency,” asdefined in Section 11405.30, also includes the quasi-public entity.

(2) “Regulation” includes arule promulgated by the quasi-public entity.

(3) Article 8 (commencing with Section 11435.05), requiring language assistance in an
adjudicative proceeding, applies to a quasi-public entity to the same extent as a state agency
under Section 11018.

(d) This section shall be strictly construed to effectuate the intent of the Legisature to
apply this chapter only to adecision by a quasi-public entity that is expressly created by statute
for the purpose of administration of a state function.

(e) This section shall not apply to a decision made on authority of an approved plan of
operations of a quasi-public entity that is subject to the regulation or supervision of the Insurance
Commissioner.

Article 4. Governing Procedure

Deter mination of procedure

11415.10. (a) The governing procedure by which an agency conducts an adjudicative
proceeding is determined by the statutes and regulations applicable to that proceeding. If no
other governing procedure is provided by statute or regulation, an agency may conduct an
adjudicative proceeding under the administrative adjudication provisions of the Administrative
Procedure Act.

(b) This chapter supplements the governing procedure by which an agency conducts an
adjudicative proceeding.
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Statuteto prevail over provision of chapter

11415.20. A state statute or afederal statute or regulation applicable to a particular
agency or decision prevails over a conflicting or inconsistent provision of this chapter.

Actions by Governor to avoid loss or delay of federal funds

11415.30. (a) To the extent necessary to avoid aloss or delay of funds or services from
the federal government that would otherwise be available to the state, the Governor may do any
of the following by executive order:

(1) Suspend, in whole or in part, any administrative adjudication provision of the
Administrative Procedure Act.
(2) Adopt arule of procedure that will avoid the loss or delay.

(b) The Governor shall rescind an executive order issued under this section as soon asiit
IS no longer necessary to prevent the loss or delay of funds or services from the federal
government.

(c) If an administrative adjudication provision is suspended or rule of procedure is
adopted pursuant to this section, the Governor shall promptly report the suspension or adoption
to the Legidature. The report shall include recommendations concerning any legisation that may
be necessary to conform the provision to federal law.

Waiver of right conferred by provisions

11415.40. Except to the extent prohibited by another statute or regulation, a person may
waive aright conferred on the person by the administrative adjudication provisions of the
Administrative Procedure Act.

Procedurefor decision for which adjudicative proceeding not required

11415.50. (a) An agency may provide any appropriate procedure for a decision for which
an adjudicative proceeding is not required.

(b) An adjudicative proceeding is not required for informal factfinding or an informal
investigatory hearing, or adecision to initiate or not to initiate an investigation, prosecution, or
other proceeding before the agency, another agency, or a court, whether in response to an
application for an agency decision or otherwise.

Decision by settlement

11415.60. (a) An agency may formulate and issue a decision by settlement, pursuant to
an agreement of the parties, without conducting an adjudicative proceeding. Subject to
subdivision (c), the settlement may be on any terms the parties determine are appropriate.
Notwithstanding any other provision of law, no evidence of an offer of compromise or settlement
made in settlement negotiations is admissible in an adjudicative proceeding or civil action,
whether as affirmative evidence, by way of impeachment, or for any other purpose, and no
evidence of conduct or statements made in settlement negotiations is admissible to prove liability
for any loss or damage except to the extent provided in Section 1152 of the Evidence Code.
Nothing in this subdivision makes inadmissible any public document created by a public agency.

(b) A settlement may be made before or after issuance of an agency pleading, except that
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in an adjudicative proceeding to determine whether an occupational license should be revoked,
suspended, limited, or conditioned, a settlement may not be made before issuance of the agency
pleading. A settlement may be made before, during, or after the hearing.

(c) A settlement is subject to any necessary agency approval. An agency head may
delegate the power to approve a settlement. The terms of a settlement may not be contrary to
statute or regulation, except that the settlement may include sanctions the agency would
otherwise lack power to impose.

Article 5. Alternative Dispute Resolution

Mediation or arbitration

11420.10. (a) An agency, with the consent of all the parties, may refer adispute that is
the subject of an adjudicative proceeding for resolution by any of the following means:

(1) Mediation by a neutral mediator.

(2) Binding arbitration by a neutral arbitrator. An award in abinding arbitration is
subject to judicia review in the manner provided in Chapter 4 (commencing with Section 1285)
of Title 9 of Part 3 of the Code of Civil Procedure.

(3) Nonbinding arbitration by a neutral arbitrator. The arbitrator's decisionin a
nonbinding arbitration is fina unless within 30 days after the arbitrator delivers the award to the
agency head a party requests that the agency conduct a de novo adjudicative proceeding. If the
decision in the de novo proceeding is not more favorable to the party electing the de novo
proceeding, the party shall pay the costs and fees specified in Section 1141.21 of the Code of
Civil Procedure insofar as applicable in the adjudicative proceeding.

(b) If another statute requires mediation or arbitration in an adjudicative proceeding, that
statute prevails over this section.

(c) This section does not apply in an adjudicative proceeding to the extent an agency by
regulation provides that this section is not applicable in a proceeding of the agency.

Model regulationsfor alternative dispute resolution

11420.20. (a) The Office of Administrative Hearings shall adopt and promulgate model
regulations for alternative dispute resolution under this article. The model regulations govern
alternative dispute resolution by an agency under this article, except to the extent the agency by
regulation provides inconsistent rules or provides that the model regulations are not applicable in
aproceeding of the agency.

(b) The model regulations shall include provisions for selection and compensation of a
mediator or arbitrator, qualifications of a mediator or arbitrator, and confidentiality of the
mediation or arbitration proceeding.

Pr otection of communications

11420.30. Notwithstanding any other provision of law, a communication madein
alternative dispute resolution under this article is protected to the following extent:

(a) Anything said, any admission made, and any document prepared in the course of, or
pursuant to, mediation under this article is a confidential communication, and a party to the
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mediation has a privilege to refuse to disclose and to prevent another from disclosing the
communication, whether in an adjudicative proceeding, civil action, or other proceeding. This
subdivision does not limit the admissibility of evidence if all parties to the proceedings consent.

(b) No reference to nonbinding arbitration proceedings, a decision of the arbitrator that is
rejected by a party's request for a de novo adjudicative proceeding, the evidence produced, or
any other aspect of the arbitration may be made in an adjudicative proceeding or civil action,
whether as affirmative evidence, by way of impeachment, or for any other purpose.

(c) No mediator or arbitrator is competent to testify in a subsequent administrative or
civil proceeding as to any statement, conduct, decision, or order occurring at, or in conjunction
with, the alternative dispute resolution.

(d) Evidence otherwise admissible outside of alternative dispute resolution under this
articleis not inadmissible or protected from disclosure solely by reason of its introduction or use
in alternative dispute resolution under this article.

Article 6. Administrative Adjudication Bill of Rights

Required procedures and rights of persons affected

11425.10. (a) The governing procedure by which an agency conducts an adjudicative
proceeding is subject to all of the following requirements:

(1) The agency shall give the person to which the agency action is directed notice and
an opportunity to be heard, including the opportunity to present and rebut evidence.

(2) The agency shall make available to the person to which the agency action is
directed a copy of the governing procedure, including a statement whether Chapter 5
(commencing with Section 11500) is applicable to the proceeding.

(3) The hearing shall be open to public observation as provided in Section 11425.20.

(4) The adjudicative function shall be separated from the investigative, prosecutorial,
and advocacy functions within the agency as provided in Section 11425.30.

(5) The presiding officer is subject to disqualification for bias, prejudice, or interest as
provided in Section 11425.40.

(6) The decision shall be in writing, be based on the record, and include a statement of
the factual and legal basis of the decision as provided in Section 11425.50.

(7) A decision may not be relied on as precedent unless the agency designates and
indexes the decision as precedent as provided in Section 11425.60.

(8) Ex parte communications shall be restricted as provided in Article 7 (commencing
with Section 11430.10).

(9) Language assistance shall be made available as provided in Article 8 (commencing
with Section 11435.05) by an agency described in Section 11018 or 11435.15.

(b) The requirements of this section apply to the governing procedure by which an
agency conducts an adjudicative proceeding without further action by the agency, and prevail
over aconflicting or inconsistent provision of the governing procedure, subject to Section
11415.20. The governing procedure by which an agency conducts an adjudicative proceeding
may include provisions equivalent to, or more protective of the rights of the person to which the
agency action is directed than, the requirements of this section.

Hearings open to public; Order for closure
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11425.20. (a) A hearing shall be open to public observation. Nothing in this subdivision
limits the authority of the presiding officer to order closure of a hearing or make other protective
ordersto the extent necessary or proper for any of the following purposes:

(1) To satisfy the United States Constitution, the California Constitution, federal or
state statute, or other law, including but not limited to laws protecting privileged, confidential, or
other protected information.

(2) To ensure afair hearing in the circumstances of the particular case.

(3) To conduct the hearing, including the manner of examining witnesses, in away
that is appropriate to protect a minor witness or a witness with a developmental disability, as
defined in Section 4512 of the Welfare and Institutions Code, from intimidation or other harm,
taking into account the rights of al persons.

(b) To the extent a hearing is conducted by telephone, television, or other electronic
means, subdivision (a) is satisfied if members of the public have an opportunity to do both of the
following:

(1) At reasonable times, hear or inspect the agency's record, and inspect any transcript
obtained by the agency.

(2) Be physically present at the place where the presiding officer is conducting the
hearing.

(c) This section does not apply to a prehearing conference, settlement conference, or
proceedings for alternative dispute resolution other than binding arbitration.

Specified personsnot to serve as presiding officer

11425.30. (a) A person may not serve as presiding officer in an adjudicative proceeding
in any of the following circumstances:

(1) The person has served as investigator, prosecutor, or advocate in the proceeding or
its preadjudicative stage.

(2) The person is subject to the authority, direction, or discretion of a person who has
served as investigator, prosecutor, or advocate in the proceeding or its preadjudicative stage.

(b) Notwithstanding subdivision (a):

(1) A person may serve as presiding officer at successive stages of an adjudicative
proceeding.

(2) A person who has participated only as a decisionmaker or as an advisor to a
decisionmaker in adetermination of probable cause or other equivaent preliminary
determination in an adjudicative proceeding or its preadjudicative stage may serve as presiding
officer in the proceeding.

(c) The provisions of this section governing separation of functions as to the presiding
officer also govern separation of functions as to the agency head or other person or body to
which the power to hear or decide in the proceeding is delegated.

Disqualification of presiding officer

11425.40. (a) The presiding officer is subject to disqualification for bias, prejudice, or
interest in the proceeding.

(b) Itisnot alone or initself grounds for disqualification, without further evidence of
bias, prejudice, or interest, that the presiding officer:
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(1) Isor isnot amember of aracia, ethnic, religious, sexual, or similar group and the
proceeding involves the rights of that group.

(2) Has experience, technical competence, or specialized knowledge of, or hasin any
capacity expressed aview on, alegal, factual, or policy issue presented in the proceeding.

(3) Has asalawyer or public officia participated in the drafting of laws or regulations
or in the effort to pass or defeat laws or regulations, the meaning, effect, or application of which
isinissuein the proceeding.

(c) The provisions of this section governing disqualification of the presiding officer also
govern disqualification of the agency head or other person or body to which the power to hear or
decide in the proceeding is del egated.

(d) An agency that conducts an adjudicative proceeding may provide by regulation for
peremptory challenge of the presiding officer.

Decision to bein writing; Statement of factual and legal basis

11425.50. (a) The decision shall be in writing and shall include a statement of the factual
and legal basisfor the decision.

(b) The statement of the factual basis for the decision may be in the language of, or by
reference to, the pleadings. If the statement is no more than mere repetition or paraphrase of the
relevant statute or regulation, the statement shall be accompanied by a concise and explicit
statement of the underlying facts of record that support the decision. If the factual basis for the
decision includes a determination based substantially on the credibility of awitness, the
statement shall identify any specific evidence of the observed demeanor, manner, or attitude of
the witness that supports the determination, and on judicia review the court shall give great
weight to the determination to the extent the determination identifies the observed demeanor,
manner, or attitude of the witness that supportsit.

(c) The statement of the factual basis for the decision shall be based exclusively on the
evidence of record in the proceeding and on matters officially noticed in the proceeding. The
presiding officer' s experience, technical competence, and specialized knowledge may be used in
evaluating evidence.

(d) Nothing in this section limits the information that may be contained in the decision,
including asummary of evidence relied on.

(e) A penalty may not be based on a guideline, criterion, bulletin, manual, instruction,
order, standard of general application or other rule subject to Chapter 3.5 (commencing with
Section 11340) unlessit has been adopted as a regulation pursuant to Chapter 3.5 (commencing
with Section 11340).

Decisionsrelied on as precedents; Index of precedent decisions

11425.60. (a) A decision may not be expressly relied on as precedent unlessit is
designated as a precedent decision by the agency.

(b) An agency may designate as a precedent decision adecision or part of a decision that
contains asignificant legal or policy determination of general application that is likely to recur.
Designation of adecision or part of a decision as a precedent decision is not rulemaking and
need not be done under Chapter 3.5 (commencing with Section 11340). An agency's designation
of adecision or part of adecision, or failure to designate a decision or part of adecision, asa
precedent decision is not subject to judicial review.
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(c) An agency shall maintain an index of significant legal and policy determinations
made in precedent decisions. The index shall be updated not less frequently than annually, unless
no precedent decision has been designated since the last preceding update. The index shall be
made available to the public by subscription, and its availability shall be publicized annually in
the California Regulatory Notice Register.

(d) This section appliesto decisionsissued on or after July 1, 1997. Nothing in this
section precludes an agency from designating and indexing as a precedent decision a decision
issued before July 1, 1997.

Article 7. Ex Parte Communications

Ex parte communications

11430.10. (a) While the proceeding is pending there shall be no communication, direct or
indirect, regarding any issue in the proceeding, to the presiding officer from an employee or
representative of an agency that is a party or from an interested person outside the agency,
without notice and opportunity for all partiesto participate in the communication.

(b) Nothing in this section precludes a communication, including a communication from
an employee or representative of an agency that is a party, made on the record at the hearing.

(c) For the purpose of this section, a proceeding is pending from the issuance of the
agency's pleading, or from an application for an agency decision, whichever is earlier.

Permissible ex parte communications

11430.20. A communication otherwise prohibited by Section 11430.10 is permissiblein
any of the following circumstances:

(8) The communication is required for disposition of an ex parte matter specifically
authorized by statute.

(b) The communication concerns a matter of procedure or practice, including a request
for a continuance, that is not in controversy.

Permissible ex parte communication from agency that is party

11430.30. A communication otherwise prohibited by Section 11430.10 from an employee
or representative of an agency that is a party to the presiding officer is permissible in any of the
following circumstances:

(a) The communication is for the purpose of assistance and advice to the presiding officer
from a person who has not served as investigator, prosecutor, or advocate in the proceeding or its
preadjudicative stage. An assistant or advisor may evaluate the evidence in the record but shall
not furnish, augment, diminish, or modify the evidence in the record.

(b) The communication is for the purpose of advising the presiding officer concerning a
settlement proposal advocated by the advisor.

(c) The communication is for the purpose of advising the presiding officer concerning
any of the following matters in an adjudicative proceeding that is nonprosecutorial in character:

(1) The advice involves atechnical issue in the proceeding and the advice is necessary
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for, and is not otherwise reasonably available to, the presiding officer, provided the content of
the advice is disclosed on the record and all parties are given an opportunity to addressit in the
manner provided in Section 11430.50.

(2) The advice involves an issue in a proceeding of the San Francisco Bay
Conservation and Development Commission, California Tahoe Regional Planning Agency, Delta
Protection Commission, Water Resources Control Board, or aregional water quality control
board.

Disclosure of communication received while proceeding is pending

11430.40. If, while the proceeding is pending but before serving as presiding officer, a
person receives a communication of atype that would be in violation of thisarticleif received
while serving as presiding officer, the person, promptly after starting to serve, shall disclose the
content of the communication on the record and give al parties an opportunity to addressit in
the manner provided in Section 11430.50.

Communication in violation of provisions

11430.50. (a) If apresiding officer receives acommunication in violation of this article,
the presiding officer shall make all of the following a part of the record in the proceeding:

(2) If the communication is written, the writing and any written response of the
presiding officer to the communication.

(2) If the communication is oral, a memorandum stating the substance of the
communication, any response made by the presiding officer, and the identity of each person from
whom the presiding officer received the communication.

(b) The presiding officer shall notify all parties that a communication described in this
section has been made a part of the record.

(c) If aparty requests an opportunity to address the communication within 10 days after
receipt of notice of the communication:

(1) The party shall be allowed to comment on the communication.

(2) The presiding officer has discretion to allow the party to present evidence
concerning the subject of the communication, including discretion to reopen a hearing that has
been concluded.

Prohibited communication as groundsto disqualify presiding officer

11430.60. Receipt by the presiding officer of a communication in violation of this article
may be grounds for disqualification of the presiding officer. If the presiding officer is
disqualified, the portion of the record pertaining to the ex parte communication may be sealed by
protective order of the disqualified presiding officer.

Agency head delegated to hear or decide proceeding
11430.70. (a) Subject to subdivision (b), the provisions of this article governing ex parte
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communications to the presiding officer also govern ex parte communications in an adjudicative
proceeding to the agency head or other person or body to which the power to hear or decidein
the proceeding is delegated.

(b) An ex parte communication to the agency head or other person or body to which the
power to hear or decide in the proceeding is delegated is permissible in an individualized
ratemaking proceeding if the content of the communication is disclosed on the record and all
parties are given an opportunity to addressit in the manner provided in Section 11430.50.

Communication between presiding officer and agency head delegated to hear proceeding

11430.80. (a) There shall be no communication, direct or indirect, while aproceeding is
pending regarding the merits of any issue in the proceeding, between the presiding officer and
the agency head or other person or body to which the power to hear or decide in the proceeding
is delegated.

(b) This section does not apply where the agency head or other person or body to which
the power to hear or decide in the proceeding is delegated serves as both presiding officer and
agency head, or where the presiding officer does not issue a decision in the proceeding.

Article 8. Language Assistance

“Language assistance’

11435.05. Asused in this article, “language assistance” means oral interpretation or
written tranglation into English of alanguage other than English or of English into another
language for a party or witness who cannot speak or understand English or who can do so only
with difficulty.

Inter pretation for deaf or hard-of-hearing persons

11435.10. Nothing in this article limits the application or effect of Section 754 of the
Evidence Code to interpretation for a deaf or hard-of-hearing party or witness in an adjudicative
proceeding.

Provision of language assistance by state agencies

11435.15. (@) The following state agencies shall provide language assistancein

adjudicative proceedings to the extent provided in this article:

Agricultural Labor Relations Board

Department of Alcohol and Drug Abuse

State Athletic Commission

Cdifornia Unemployment Insurance Appeals Board

Board of Prison Terms

State Board of Barbering and Cosmetol ogy

State Department of Developmental Services
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Public Employment Relations Board

Franchise Tax Board

State Department of Health Services

Department of Housing and Community Devel opment
Department of Industrial Relations

State Department of Mental Health

Department of Motor Vehicles

Notary Public Section, Office of the Secretary of State
Public Utilities Commission

Office of Statewide Health Planning and Development
State Department of Social Services

Workers Compensation Appeals Board

Department of the Y outh Authority

Y outhful Offender Parole Board

Department of Insurance

State Personnel Board

California Board of Podiatric Medicine

Board of Psychology

(b) Nothing in this section prevents an agency other than an agency listed in subdivision
(a) from electing to adopt any of the proceduresin this article, provided that any selection of an
interpreter is subject to Section 11435.30.

(c) Nothing in this section prohibits an agency from providing an interpreter during a
proceeding to which this chapter does not apply, including an informal factfinding or informal
investigatory hearing.

(d) This article appliesto an agency listed in subdivision (a) notwithstanding a general
provision that this chapter does not apply to some or al of an agency's adjudicative proceedings.

Hearing or medical examination to be conducted in English

11435.20. (a) The hearing, or any medical examination conducted for the purpose of
determining compensation or monetary award, shall be conducted in English.

(b) If aparty or the party's witness does not proficiently speak or understand English and
before commencement of the hearing or medical examination requests language assistance, an
agency subject to the language assistance requirement of this article shall provide the party or
witness an interpreter.

Cost of providing interpreter

11435.25. (a) The cost of providing an interpreter under this article shall be paid by the
agency having jurisdiction over the matter if the presiding officer so directs, otherwise by the
party at whose request the interpreter is provided.

(b) The presiding officer's decision to direct payment shall be based upon an equitable
consideration of all the circumstances in each case, such as the ability of the party in need of the
interpreter to pay.

(c) Notwithstanding any other provision of this section, in a hearing before the Workers
Compensation Appeals Board or the Division of Workers' Compensation relating to workers
compensation claims, the payment of the costs of providing an interpreter shall be governed by
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the rules and regulations promulgated by the Workers' Compensation Appeals Board or the
Administrative Director of the Division of Workers Compensation, as appropriate.

Publication of list of certified interpreters

11435.30. (a) The State Personnel Board shall establish, maintain, administer, and
publish annually an updated list of certified administrative hearing interpretersit has determined
meet the minimum standards in interpreting skills and linguistic abilities in languages designated
pursuant to Section 11435.40. Any interpreter so listed may be examined by each employing
agency to determine the interpreter's knowledge of the employing agency's technical program
terminology and procedures.

(b) Court interpreters certified pursuant to Section 68562, and interpreters listed on the
State Personnel Board's recommended lists of court and administrative hearing interpreters prior
to July 1, 1993, shall be deemed certified for purposes of this section.

Publication of list of certified medical examination interpreters

11435.35. (a) The State Personnel Board shall establish, maintain, administer, and
publish annually, an updated list of certified medical examination interpretersit has determined
meet the minimum standards in interpreting skills and linguistic abilities in languages designated
pursuant to Section 11435.40.

(b) Court interpreters certified pursuant to Section 68562 and administrative hearing
interpreters certified pursuant to Section 11435.30 shall be deemed certified for purposes of this
section.

Designation of languages for certification

11435.40. (a) The State Personnel Board shall designate the languages for which
certification shall be established under Sections 11435.30 and 11435.35. The languages
designated shall include, but not be limited to, Spanish, Tagalog, Arabic, Cantonese, Japanese,
Korean, Portuguese, and Vietnamese until the State Personnel Board finds that thereis an
insufficient need for interpreting assistance in these languages.

(b) The language designations shall be based on the following:

(1) The language needs of non-English-speaking persons appearing before the
administrative agencies, as determined by consultation with the agencies.

(2) The cost of developing alanguage examination.

(3) The availability of experts needed to develop alanguage examination.

(4) Other information the board deems relevant.

Application feesto take interpreter examinations

11435.45. (@) The State Personnel Board shall establish and charge fees for applications
to take interpreter examinations and for renewal of certifications. The purpose of these feesisto
cover the annual projected costs of carrying out this article. The fees may be adjusted each fiscal
year by apercent that is equal to or less than the percent change in the California Necessities
Index prepared by the Commission on State Finance.
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(b) Each certified administrative hearing interpreter and each certified medical
examination interpreter shall pay afee, due on July 1 of each year, for the renewal of the
certification. Court interpreters certified under Section 68562 shall not pay any fees required by
this section.

(c) If the amount of money collected in feesis not sufficient to cover the costs of carrying
out this article, the board shall charge and be reimbursed a pro rata share of the additional costs
by the state agencies that conduct administrative hearings.

Removal of person from list of certified interpreters

11435.50. The State Personnel Board may remove the name of a person from the list of
certified interpreters if any of the following conditions occurs:

(a) The person is deceased.

(b) The person notifies the board that the person is unavailable for work.

(c) The person does not submit arenewal fee as required by Section 11435.45.

Qualification and use of noncertified interpreters

11435.55. (a) Aninterpreter used in a hearing shall be certified pursuant to Section
11435.30. However, if an interpreter certified pursuant to Section 11435.30 cannot be present at
the hearing, the hearing agency shall have discretionary authority to provisionally qualify and
use another interpreter.

(b) Aninterpreter used in amedical examination shall be certified pursuant to Section
11435.35. However, if an interpreter certified pursuant to Section 11435.35 cannot be present at
the medical examination, the physician provisionally may use another interpreter if that fact is
noted in the record of the medical evaluation.

Party to be advised of right to interpreter

11435.60. Every agency subject to the language assistance requirement of this article
shall advise each party of the right to an interpreter at the same time that each party is advised of
the hearing date or medical examination. Each party in need of an interpreter shall also be
encouraged to give timely notice to the agency conducting the hearing or medical examination so
that appropriate arrangements can be made.

Rules of confidentiality applicableto interpreters

11435.65. (a) Therules of confidentiality of the agency, if any, that apply in an
adjudicative proceeding shall apply to any interpreter in the hearing or medical examination,
whether or not the rules so state.

(b) The interpreter shall not have had any involvement in the issues of the case prior to
the hearing.

Article 9. General Procedural Provisions
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Review of decision

11440.10. (a) The agency head may do any of the following with respect to a decision of
the presiding officer or the agency:
(1) Determine to review some but not all issues, or not to exercise any review.
(2) Delegate its review authority to one or more persons.
(3) Authorize review by one or more persons, subject to further review by the agency
head.
(b) By regulation an agency may mandate review, or may preclude or limit review, of a
decision of the presiding officer or the agency.

Service of writing; Notice

11440.20. Service of awriting on, or giving of anotice to, aperson in a procedure
provided in this chapter is subject to the following provisions:

(a) The writing or notice shall be delivered personally or sent by mail or other meansto
the person at the person's last known address or, if the person is a party with an attorney or other
authorized representative of record in the proceeding, to the party's attorney or other authorized
representative. If aparty is required by statute or regulation to maintain an address with an
agency, the party's last known address is the address maintained with the agency.

(b) Unless a provision specifies the form of mail, service or notice by mail may be by
first-class mail, registered mail, or certified mail, by mail delivery service, by facsimile
transmission if complete and without error, or by other electronic means as provided by
regulation, in the discretion of the sender.

Conduct of hearing by telephone, television, or other electronic means

11440.30. (a) The presiding officer may conduct all or part of a hearing by telephone,
television, or other electronic means if each participant in the hearing has an opportunity to
participate in and to hear the entire proceeding while it is taking place and to observe exhibits.

(b) The presiding officer may not conduct all or part of a hearing by telephone, television,
or other electronic means if a party objects.

Proceedingsinvolving sexual offenses; Limitations on evidence

11440.40. (a) In any proceeding under subdivision (h) or (i) of Section 12940, or Section
19572 or 19702, alleging conduct that constitutes sexual harassment, sexual assault, or sexual
battery, evidence of specific instances of a complainant's sexual conduct with individuals other
than the alleged perpetrator is subject to all of the following limitations:

(1) The evidenceis not discoverable unlessit isto be offered at a hearing to attack the
credibility of the complainant as provided for under subdivision (b). This paragraph is intended
only to limit the scope of discovery; it isnot intended to affect the methods of discovery alowed
by statute.

(2) The evidenceis not admissible at the hearing unless offered to attack the
credibility of the complainant as provided for under subdivision (b). Reputation or opinion
evidence regarding the sexual behavior of the complainant is not admissible for any purpose.

(b) Evidence of specific instances of a complainant's sexual conduct with individuals

Gov- 16



CALIFORNIA GOVERNMENT CODE JANUARY 2003

other than the alleged perpetrator is presumed inadmissible absent an offer of proof establishing
its relevance and reliability and that its probative value is not substantially outweighed by the
probability that its admission will create substantial danger of undue prejudice or confuse the
issue.

(c) Asused in this section “complainant” means a person claiming to have been subjected
to conduct that constitutes sexual harassment, sexual assault, or sexual battery.

Proceedings involving accidents; Limitations on evidence

11440.45. (@) In any proceedings pursuant to this chapter or Chapter 5 (commencing
with Section 11500), the portion of statements, writings, or benevolent gestures expressing
sympathy or a general sense of benevolence relating to the pain, suffering, or death of a person
involved in an accident and made to that person or to the family of that person shall be
inadmissible as evidence of an admission of liability. A statement of fault, however, whichis
part of, or in addition to, any of the above shall not be inadmissible pursuant to this section.

(b) For purposes of this section:

(1) "Accident" means an occurrence resulting in injury or death to one or more persons
which is not the result of willful action by a party.

(2) "Benevolent gestures' means actions which convey a sense of compassion or
commiseration emanating from humane impul ses.

(3) "Family" means the spouse, parent, grandparent, stepmother, stepfather, child,
grandchild, brother, sister, half brother, half sister, adopted children of parent, or spouse's parents
of aninjured party.

I ntervention; Grant of motion; Conditions

11440.50. (a) This section applies in adjudicative proceedings of an agency if the agency
by regulation provides that this section is applicable in the proceedings.

(b) The presiding officer shall grant amotion for intervention if all of the following
conditions are satisfied:

(1) The motion is submitted in writing, with copies served on all parties named in the
agency's pleading.

(2) The motion is made as early as practicable in advance of the hearing. If thereisa
prehearing conference, the motion shall be made in advance of the prehearing conference and
shall be resolved at the prehearing conference.

(3) The motion states facts demonstrating that the applicant's legal rights, duties,
privileges, or immunities will be substantially affected by the proceeding or that the applicant
qualifies as an intervenor under a statute or regulation.

(4) The presiding officer determines that the interests of justice and the orderly and
prompt conduct of the proceeding will not be impaired by allowing the intervention.

(c) If an applicant qualifies for intervention, the presiding officer may impose conditions
on the intervenor's participation in the proceeding, either at the time that intervention is granted
or at a subsequent time. Conditions may include the following:

(1) Limiting the intervenor's participation to designated issues in which the intervenor
has a particular interest demonstrated by the motion.

(2) Limiting or excluding the use of discovery, cross-examination, and other
procedures involving the intervenor so as to promote the orderly and prompt conduct of the
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proceeding.

(3) Requiring two or more intervenors to combine their presentations of evidence and
argument, cross-examination, discovery, and other participation in the proceeding.

(4) Limiting or excluding the intervenor's participation in settlement negotiations.

(d) Asearly as practicable in advance of the hearing the presiding officer shall issue an
order granting or denying the motion for intervention, specifying any conditions, and briefly
stating the reasons for the order. The presiding officer may modify the order at any time, stating
the reasons for the modification. The presiding officer shall promptly give notice of an order
granting, denying, or modifying intervention to the applicant and to all parties.

(e) Whether the interests of justice and the orderly and prompt conduct of the proceedings
will be impaired by allowing intervention is a determination to be made in the sole discretion,
and based on the knowledge and judgment at that time, of the presiding officer. The
determination is not subject to administrative or judicial review.

(f) Nothing in this section precludes an agency from adopting a regulation that permits
participation by a person short of intervention as a party, subject to Article 7 (commencing with
Section 11430.10) of Chapter 4.5.

Indication of person paying for written communication

11440.60. (a) For purposes of this section, the following terms have the following
meaning:
(2) “Quasi-judicial proceeding” means any of the following:
(A) A proceeding to determine the rights or duties of a person under existing laws,
regulations, or policies.
(B) A proceeding involving the issuance, anendment, or revocation of a permit or
license.
(C) A proceeding to enforce compliance with existing law or to impose sanctions
for violations of existing law.
(D) A proceeding at which action is taken involving the purchase or sale of
property, goods, or services by an agency.
(E) A proceeding at which an action is taken awarding a grant or a contract.
(2) “Written communication” means any report, study, survey, anaysis, |etter, or any
other written document.

(b) Any person submitting a written communication, which is specifically generated for
the purpose of being presented at the agency hearing to which it is being communicated, to a
state agency in a quasi-judicial proceeding that is directly paid for by anyone other than the
person who submitted the written communication shall clearly indicate any person who paid to
produce the written communication.

(c) A state agency may refuse or ignore a written communication submitted by an
attorney or any other authorized representative on behalf of aclient in aquasi-judicial
proceeding, unless the written communication clearly indicates the client on whose behalf the
communication is submitted to the state agency.

Article 10. Informal Hearing
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L egidlative findings and declar ations

11445.10. (a) Subject to the limitations in this article, an agency may conduct an
adjudicative proceeding under the informal hearing procedure provided in this article.
(b) The Legidature finds and declares the following:

(1) Theinformal hearing procedure is intended to satisfy due process and public policy
requirementsin amanner that is ssmpler and more expeditious than hearing procedures otherwise
required by statute, for use in appropriate circumstances.

(2) Theinformal hearing procedure provides a forum in the nature of a conference in
which a party has an opportunity to be heard by the presiding officer.

(3) Theinformal hearing procedure provides aforum that may accommodate a hearing
where by regulation or statute a member of the public may participate without appearing or
intervening as a party.

Circumstances per mitting use of informal hearing procedure

11445.20. Subject to Section 11445.30, an agency may use an informal hearing procedure
in any of the following proceedings, if in the circumstances its use does not violate another
statute or the federal or state Constitution:

(a) A proceeding where there is no disputed issue of material fact.

(b) A proceeding where there is a disputed issue of material fact, if the matter islimited
to any of the following:

(1) A monetary amount of not more than one thousand dollars ($1,000).

(2) A disciplinary sanction against a student that does not involve expulsion from an
academic institution or suspension for more than 10 days.

(3) A disciplinary sanction against an employee that does not involve discharge from
employment, demotion, or suspension for more than 5 days.

(4) A disciplinary sanction against a licensee that does not involve an actual
revocation of alicense or an actual suspension of alicense for more than five days. Nothing in
this section precludes an agency from imposing a stayed revocation or a stayed suspension of a
licensein an informal hearing.

(c) A proceeding where, by regulation, the agency has authorized use of an informal
hearing.

(d) A proceeding where an evidentiary hearing for determination of factsis not required
by statute but where the agency determines the federal or state Constitution may require a
hearing.

Notice of informal procedure

11445.30. (a) The notice of hearing shall state the agency's selection of the informal
hearing procedure.

(b) Any objection of a party to use of the informal hearing procedure shall be madein the
party's pleading.

(c) An objection to use of the informal hearing procedure shall be resolved by the
presiding officer before the hearing on the basis of the pleadings and any written submissionsin
support of the pleadings. An objection to use of the informal hearing procedure in adisciplinary
proceeding involving an occupational license shall be resolved in favor of the licensee.
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Application of proceduresotherwiserequired

11445.40. (a) Except as provided in this article, the hearing procedures otherwise
required by statute for an adjudicative proceeding apply to an informal hearing.

(b) In an informal hearing the presiding officer shall regulate the course of the
proceeding. The presiding officer shall permit the parties and may permit othersto offer written
or oral comments on the issues. The presiding officer may limit the use of witnesses, testimony,
evidence, and argument, and may limit or eliminate the use of pleadings, intervention, discovery,
prehearing conferences, and rebuttal.

Denial of use of informal procedure; Conversion to formal hearing; Cross-examination

11445.50. (a) The presiding officer may deny use of the informal hearing procedure, or
may convert an informal hearing to aformal hearing after an informal hearing is commenced, if
it appears to the presiding officer that cross-examination is necessary for proper determination of
the matter and that the delay, burden, or complication due to allowing cross-examination in the
informal hearing will be more than minimal.

(b) An agency, by regulation, may specify categories of cases in which cross-examination
is deemed not necessary for proper determination of the matter under the informal hearing
procedure. The presiding officer may allow cross-examination of witnessesin an informal
hearing notwithstanding an agency regulation if it appears to the presiding officer that in the
circumstances cross-examination is necessary for proper determination of the matter.

(c) The actions of the presiding officer under this section are not subject to judicial
review.

I dentity of witnesses or other sources

11445.60. (a) If the presiding officer has reason to believe that material factsarein
dispute, the presiding officer may require a party to state the identity of the witnesses or other
sources through which the party would propose to present proof if the proceeding were converted
to aformal or other applicable hearing procedure. If disclosure of afact, allegation, or sourceis
privileged or expressly prohibited by aregulation, statute, or the federal or state Constitution, the
presiding officer may require the party to indicate that confidential facts, allegations, or sources
are involved, but not to disclose the confidential facts, allegations, or sources.

(b) If aparty has reason to believe that essential facts must be obtained in order to permit
an adequate presentation of the case, the party may inform the presiding officer regarding the
genera nature of the facts and the sources from which the party would propose to obtain the
factsif the proceeding were converted to aformal or other applicable hearing procedure.

Article 11. Subpoenas
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Application of article

11450.05. (@) Thisarticle appliesin an adjudicative proceeding required to be conducted
under Chapter 5 (commencing with Section 11500).

(b) An agency may use the subpoena procedure provided in this article in an adjudicative
proceeding not required to be conducted under Chapter 5 (commencing with Section 11500), in
which case al the provisions of this article apply including, but not limited to, issuance of a
subpoena at the request of a party or by the attorney of record for a party under Section
11450.20.

I ssuance for attendance or production of documents

11450.10. (a) Subpoenas and subpoenas duces tecum may be issued for attendance at a
hearing and for production of documents at any reasonable time and place or at a hearing.

(b) The custodian of documents that are the subject of a subpoena duces tecum may
satisfy the subpoena by delivery of the documents or a copy of the documents, or by making the
documents available for inspection or copying, together with an affidavit in compliance with
Section 1561 of the Evidence Code.

Per sons who may issue subpoenas; Service

11450.20. (a) Subpoenas and subpoenas duces tecum shall be issued by the agency or
presiding officer at the request of a party, or by the attorney of record for a party, in accordance
with Sections 1985 to 1985.4, inclusive, of the Code of Civil Procedure.

(b) The process extends to all parts of the state and shall be served in accordance with
Sections 1987 and 1988 of the Code of Civil Procedure. A subpoena or subpoena duces tecum
may a so be delivered by certified mail return receipt requested or by messenger. Service by
messenger shall be effected when the witness acknowledges receipt of the subpoenato the
sender, by telephone, by mail, or in person, and identifies himself or herself either by reference
to date of birth and driver's license number or Department of Motor Vehicles identification
number, or the sender may verify receipt of the subpoena by obtaining other identifying
information from the recipient. The sender shall make a written notation of the acknowledgment.
A subpoenaissued and acknowledged pursuant to this section has the same force and effect as a
subpoena personally served. Failure to comply with a subpoena issued and acknowledged
pursuant to this section may be punished as a contempt and the subpoena may so state. A party
requesting a continuance based upon the failure of awitness to appear at the time and place
required for the appearance or testimony pursuant to a subpoena, shall prove that the party has
complied with this section. The continuance shall only be granted for a period of time that would
allow personal service of the subpoena and in no event longer than that allowed by law.

(c) No witness is obliged to attend unless the witness is aresident of the state at the time
of service.

Objection to subpoena; Motion for protective order; Motion to quash

11450.30. (a) A person served with a subpoena or a subpoena duces tecum may object to
its terms by a motion for a protective order, including a motion to quash.
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(b) The objection shall be resolved by the presiding officer on terms and conditions that
the presiding officer declares. The presiding officer may make another order that is appropriate
to protect the parties or the witness from unreasonable or oppressive demands, including
violations of the right to privacy.

(c) A subpoena or a subpoena duces tecum issued by the agency on its own motion may
be quashed by the agency.

Witness s mileage and fees

11450.40. A witness appearing pursuant to a subpoena or a subpoena duces tecum, other
than a party, shall receive for the appearance the following mileage and fees, to be paid by the
party at whose request the witness is subpoenaed:

(a) The same mileage alowed by law to awitnessin acivil case.

(b) The same fees allowed by law to awitnessin acivil case. This subdivision does not
apply to an officer or employee of the state or a political subdivision of the state.

Written notice to witnessto attend; Service

11450.50. (a) In the case of the production of a party to the record of a proceeding or of a
person for whose benefit a proceeding is prosecuted or defended, the service of a subpoenaon
the witnessis not required if written notice requesting the witness to attend, with the time and
place of the hearing, is served on the attorney of the party or person.

(b) Service of written notice to attend under this section shall be made in the manner and
is subject to the conditions provided in Section 1987 of the Code of Civil Procedure for service
of written notice to attend in acivil action or proceeding.

Article 12. Enforcement of Orders and Sanctions

Groundsfor contempt sanction

11455.10. A person is subject to the contempt sanction for any of the following in an
adjudicative proceeding before an agency:
(a) Disobedience of or resistance to alawful order.
(b) Refusal to take the oath or affirmation as awitness or thereafter refusal to be
examined.
(c) Obstruction or interruption of the due course of the proceeding during a hearing or
near the place of the hearing by any of the following:
(1) Disorderly, contemptuous, or insolent behavior toward the presiding officer while
conducting the proceeding.
(2) Breach of the peace, boisterous conduct, or violent disturbance.
(3) Other unlawful interference with the process or proceedings of the agency.
(d) Violation of the prohibition of ex parte communications under Article 7 (commencing
with Section 11430.10).
(e) Failure or refusal, without substantial justification, to comply with a deposition order,
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discovery request, subpoena, or other order of the presiding officer, or moving, without
substantial justification, to compel discovery.

Certification of factsto justify contempt sanction; Other procedure

11455.20. (a) The presiding officer or agency head may certify the facts that justify the
contempt sanction against a person to the superior court in and for the county where the
proceeding is conducted. The court shall thereupon issue an order directing the person to appear
before the court at a specified time and place, and then and there to show cause why the person
should not be punished for contempt. The order and a copy of the certified statement shall be
served on the person. Upon service of the order and a copy of the certified statement, the court
has jurisdiction of the matter.

(b) The same proceedings shall be had, the same penalties may be imposed, and the
person charged may purge the contempt in the same way, as in the case of a person who has
committed a contempt in thetrial of acivil action before a superior court.

Bad faith actions; Order to pay expensesincluding attorney’sfees

11455.30. (a) The presiding officer may order a party, the party's attorney or other
authorized representative, or both, to pay reasonable expenses, including attorney's fees, incurred
by another party as aresult of bad faith actions or tactics that are frivolous or solely intended to
cause unnecessary delay as defined in Section 128.5 of the Code of Civil Procedure.

(b) The order, or denial of an order, is subject to judicia review in the same manner as a
decision in the proceeding. The order is enforceable in the same manner as a money judgment or
by the contempt sanction.

Article 13. Emergency Decision

Conduct of proceeding under emergency procedure

11460.10. Subject to the limitations in this article, an agency may conduct an adjudicative
proceeding under the emergency decision procedure provided in this article.

Emer gency decision

11460.20. () An agency may issue an emergency decision for temporary, interim relief
under this article if the agency has adopted a regulation that provides that the agency may use the
procedure provided in this article.

(b) The regulation shall elaborate the application of the provisions of this article to an
emergency decision by the agency, including all of the following:

(1) Define the specific circumstances in which an emergency decision may be issued
under thisarticle.

(2) State the nature of the temporary, interim relief that the agency may order.

(3) Prescribe the procedures that will be available before and after issuance of an
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emergency decision under this article. The procedures may be more protective of the person to
which the agency action is directed than those provided in this article.

(c) Thisarticle does not apply to an emergency decision, including a cease and desist
order or an interim or temporary suspension order, issued pursuant to other express statutory
authority.

Conditionsfor issuance of emergency decision

11460.30. () An agency may only issue an emergency decision under thisarticlein a
situation involving an immediate danger to the public health, safety, or welfare that requires
immediate agency action.

(b) An agency may only take action under this article that is necessary to prevent or avoid
the immediate danger to the public health, safety, or welfare that justifies issuance of an
emergency decision.

(c) An emergency decision issued under this article is limited to temporary, interim relief.
The temporary, interim relief is subject to judicial review under Section 11460.80, and the
underlying issue giving rise to the temporary, interim relief is subject to an adjudicative
proceeding pursuant to Section 11460.60.

Notice and hearing prior to decision

11460.40. (a) Before issuing an emergency decision under this article, the agency shall, if
practicable, give the person to which the agency action is directed notice and an opportunity to
be heard.

(b) Notice and hearing under this section may be ora or written, including notice and
hearing by telephone, facsimile transmission, or other electronic means, as the circumstances
permit. The hearing may be conducted in the same manner as an informal hearing.

Statement of factual and legal basis and reasonsfor emergency decision

11460.50. (a) The agency shall issue an emergency decision, including a brief
explanation of the factual and legal basis and reasons for the emergency decision, to justify the
determination of an immediate danger and the agency's emergency decision to take the specific
action.

(b) The agency shall give notice to the extent practicable to the person to which the
agency action is directed. The emergency decision is effective when issued or as provided in the
decision.

Formal or informal proceeding after issuance of emergency decision

11460.60. (a) After issuing an emergency decision under this article for temporary,
interim relief, the agency shall conduct an adjudicative proceeding under aformal, informal, or
other applicable hearing procedure to resolve the underlying issues giving rise to the temporary,
interim relief.

(b) The agency shall commence an adjudicative proceeding under another procedure
within 10 days after issuing an emergency decision under this article, notwithstanding the
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pendency of proceedings for judicial review of the emergency decision.

Agency record

11460.70. The agency record consists of any documents concerning the matter that were
considered or prepared by the agency. The agency shall maintain these documents as its official
record.

Judicial review of decision

11460.80. (a) On issuance of an emergency decision under this article, the person to
which the agency action is directed may obtain judicial review of the decision in the manner
provided in this section without exhaustion of administrative remedies.

(b) Judicial review under this section shall be pursuant to Section 1094.5 of the Code of
Civil Procedure, subject to the following provisions:

(1) The hearing shall be on the earliest day that the business of the court will admit of,
but not later than 15 days after service of the petition on the agency.

(2) Whereit is claimed that the findings are not supported by the evidence, abuse of
discretion is established if the court determines that the findings are not supported by substantial
evidence in the light of the whole record.

(3) A party, on written request to another party, before the proceedings for review and
within 10 days after issuance of the emergency decision, is entitled to appropriate discovery.

(4) Therelief that may be ordered on judicial review islimited to a stay of the
emergency decision.

Article 14. Declaratory Decision

Conduct of proceeding under declaratory decision procedure

11465.10. Subject to the limitations in this article, an agency may conduct an adjudicative
proceeding under the declaratory decision procedure provided in this article.

Application; Issuance of decision

11465.20. (a) A person may apply to an agency for a declaratory decision asto the
applicability to specified circumstances of a statute, regulation, or decision within the primary
jurisdiction of the agency.

(b) The agency in its discretion may issue a declaratory decision in response to the
application. The agency shall not issue a declaratory decision if any of the following applies:

(2) Issuance of the decision would be contrary to aregulation adopted under this
article.

(2) The decision would substantially prejudice the rights of a person who would be a
necessary party and who does not consent in writing to the determination of the matter by a
declaratory decision proceeding.

(3) The decision involves a matter that is the subject of pending administrative or
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judicial proceedings.
(c) An application for adeclaratory decision is not required for exhaustion of the
applicant's administrative remedies for purposes of judicial review.

Notice of application for decision

11465.30. Within 30 days after receipt of an application for a declaratory decision, an
agency shall give notice of the application to all persons to which notice of an adjudicative
proceeding is otherwise required, and may give notice to any other person.

Applicable hearing procedure

11465.40. The provisions of aformal, informal, or other applicable hearing procedure do
not apply to an agency proceeding for a declaratory decision except to the extent provided in this
article or to the extent the agency so provides by regulation or order.

Actions of agency after receipt of application

11465.50. (a) Within 60 days after receipt of an application for adeclaratory decision, an
agency shall do one of the following, in writing:
(2) Issue adecision declaring the applicability of the statute, regulation, or decision in
guestion to the specified circumstances.
(2) Set the matter for specified proceedings.
(3) Agreeto issue adeclaratory decision by a specified time.
(4) Declineto issue a declaratory decision, stating in writing the reasons for its action.
Agency action under this paragraph is not subject to judicial review.
(b) A copy of the agency's action under subdivision (a) shall be served promptly on the
applicant and any other party.
(c) If an agency has not taken action under subdivision (a) within 60 days after receipt of
an application for adeclaratory decision, the agency is considered to have declined to issue a
declaratory decision on the matter.

Contents of decision; Status and binding effect of decision

11465.60. (a) A declaratory decision shall contain the names of all parties to the
proceeding, the particular facts on which it is based, and the reasons for its conclusion.

(b) A declaratory decision has the same status and binding effect as any other decision
issued by the agency in an adjudicative proceeding.

Model regulations

11465.70. (a) The Office of Administrative Hearings shall adopt and promulgate model
regulations under this article that are consistent with the public interest and with the general
policy of this article to facilitate and encourage agency issuance of reliable advice. The model
regulations shall provide for al of the following:

(1) A description of the classes of circumstances in which an agency will not issue a
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declaratory decision.
(2) The form, contents, and filing of an application for a declaratory decision.
(3) The procedural rights of a person in relation to an application.
(4) The disposition of an application.

(b) The regulations adopted by the Office of Administrative Hearings under this article
apply in an adjudicative proceeding unless an agency adopts its own regulations to govern
declaratory decisions of the agency.

(c) Thisarticle does not apply in an adjudicative proceeding to the extent an agency by
regulation provides inconsistent rules or provides that this articleis not applicablein a
proceeding of the agency.

Article 15. Conversion of Proceeding

Conversion into another type of proceeding

11470.10. (a) Subject to any applicable regulation adopted under Section 11470.50, at
any point in an agency proceeding the presiding officer or other agency official responsible for
the proceeding:

(1) May convert the proceeding to another type of agency proceeding provided for by
statute if the conversion is appropriate, isin the public interest, and does not substantially
prejudice the rights of a party.

(2) Shall convert the proceeding to another type of agency proceeding provided for by
statute, if required by regulation or statute.

(b) A proceeding of one type may be converted to a proceeding of another type only on
notice to all partiesto the original proceeding.

Appointment of successor to preside over new proceeding

11470.20. If the presiding officer or other agency official responsible for the original
proceeding would not have authority over the new proceeding to which it isto be converted, the
agency head shall appoint a successor to preside over or be responsible for the new proceeding.

Record of original proceeding

11470.30. To the extent practicable and consistent with the rights of parties and the
requirements of this article relating to the new proceeding, the record of the original agency
proceeding shall be used in the new agency proceeding.

Duties of presiding officer of new proceeding

11470.40. After a proceeding is converted from one type to ancther, the presiding officer
or other agency official responsible for the new proceeding shall do all of the following:
(a) Give additional notice to parties or other persons necessary to satisfy the statutory
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requirements relating to the new proceeding.

(b) Dispose of the matters involved without further proceedings if sufficient proceedings
have aready been held to satisfy the statutory requirements relating to the new proceeding.

(c) Conduct or cause to be conducted any additional proceedings necessary to satisfy the
statutory requirements relating to the new proceeding, and allow the parties a reasonable time to
prepare for the new proceeding.

Adoption of regulationsto govern conversion

11470.50. An agency may adopt regulations to govern the conversion of one type of
proceeding to another. The regulations may include an enumeration of the factors to be
considered in determining whether and under what circumstances one type of proceeding will be
converted to another.

Article 16. Administrative Adjudication Code of Ethics

Name of rules

11475. The rules imposed by this article may be referred to as the Administrative
Adjudication Code of Ethics.

Application

11475.10. () Thisarticle applies to the following persons:

(1) An administrative law judge. As used in this subdivision, “administrative law
judge’ means an incumbent of that position, as defined by the State Personnel Board, for each
class specification for Administrative Law Judge.

(2) A presiding officer to which this article is made applicable by statute or regulation.

(b) This article shall apply notwithstanding any general statutory provision that this
chapter does not apply to some or all of a state agency’s adjudicative proceedings.

L aw gover ning conduct

11475.20. Except as otherwise provided in this article, the Code of Judicia Ethics
adopted by the Supreme Court pursuant to subdivision (m) of Section 18 of Article VI of the
California Constitution for the conduct of judges governs the hearing and nonhearing conduct of
an administrative law judge or other presiding officer to which this article applies.

Definitions

11475.30. For the purpose of this article, the following terms used in the Code of Judicial
Ethics have the meanings provided in this section:
(a) “Appeal” means administrative review.
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(b) “Court” means the agency conducting an adjudicative proceeding.

(c) “Judge” means administrative law judge or other presiding officer to which this article
applies. Related terms, including “judicial,” “judiciary,” and “justice,” mean comparable
concepts in administrative adjudication.

(d) “Law” includes regulation and precedent decision.

Inapplicable provisions of Code of Judicial Ethics

11475.40. The following provisions of the Code of Judicial Ethics do not apply under this
article:

(a) Canon 3B(7), to the extent it relates to ex parte communications.

(b) Canon 3B(10).

(c) Canon 3D(3).

(d) Canon 4C.

(e) Canon 4E(1), 4F, and 4G.

() Canons 5A - 5D. However, the introductory paragraph of Canon 5 appliesto persons
subject to this article notwithstanding Chapter 9.5 (commencing with Section 3201) of Division
4 of Title 1, relating to political activities of public employees.

(g) Canon 6.

Violations

11475.50. A violation of an applicable provision of the Code of Judicial Ethics, or a
violation of the restrictions and prohibitions on accepting honoraria, gifts, or travel that
otherwise apply to elected state officers pursuant to Chapter 9.5 (commencing with Section
89500) of Title 9, by an administrative law judge or other presiding officer to which this article
appliesis cause for discipline by the employing agency pursuant to Section 19572.

Compliance requirements

11475.60. Except as provided in subdivision (b), a person to whom this article applies
shall comply immediately with all applicable provisions of the Code of Judicial Ethics.

(b) A person to whom this article applies shall comply with Canon 4D(2) of the Code of
Judicial Ethics as soon as reasonably possible and shall do so in any event within a period of one
year after the article becomes applicable.

Construction and intent

11475.70. Nothing in this article shall be construed or isintended to limit or affect the
rights of an administrative law judge or other presiding officer under Chapter 10.3 (commencing
with Section 3512) of Division 4 of Title 1.

CHAPTER 5. ADMINISTRATIVE ADJUDICATION:
FORMAL HEARING
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Definitions

11500. In this chapter unless the context or subject matter otherwise requires:

(a) “Agency” includes the state boards, commissions, and officers to which this chapter is
made applicable by law, except that wherever the word “agency” alone is used the power to act
may be delegated by the agency, and wherever the words “agency itself” are used the power to
act shall not be delegated unless the statutes relating to the particular agency authorize the
delegation of the agency's power to hear and decide.

(b) “Party” includes the agency, the respondent, and any person, other than an officer or
an employee of the agency in his or her official capacity, who has been allowed to appear or
participate in the proceeding.

(c) “Respondent” means any person against whom an accusation is filed pursuant to
Section 11503 or against whom a statement of issuesis filed pursuant to Section 11504.

(d) “Administrative law judge” means an individual qualified under Section 11502.

(e) “Agency member” means any person who isamember of any agency to which this
chapter is applicable and includes any person who himself or herself constitutes an agency.

Application of chapter to agency

11501. (a) This chapter appliesto any agency as determined by the statutes relating to
that agency.

(b) This chapter applies to an adjudicative proceeding of an agency created on or after
July 1, 1997, unless the statutes relating to the proceeding provide otherwise.

(c) Chapter 4.5 (commencing with Section 11400) applies to an adjudicative proceeding
required to be conducted under this chapter, unless the statutes relating to the proceeding provide
otherwise.

Administrative law judges

11502. (a) All hearings of state agencies required to be conducted under this chapter shall
be conducted by administrative law judges on the staff of the Office of Administrative Hearings.
This subdivision appliesto a hearing required to be conducted under this chapter that is
conducted under the informal hearing or emergency decision procedure provided in Chapter 4.5
(commencing with Section 11400).

(b) The Director of the Office of Administrative Hearings has power to appoint a staff of
administrative law judges for the office as provided in Section 11370.3. Each administrative law
judge shall have been admitted to practice law in this state for at least five years immediately
preceding his or her appointment and shall possess any additional qualifications established by
the State Personnel Board for the particular class of position involved.

Accusation

11503. A hearing to determine whether aright, authority, license or privilege should be
revoked, suspended, limited or conditioned shall beinitiated by filing an accusation. The
accusation shall be awritten statement of charges which shall set forth in ordinary and concise
language the acts or omissions with which the respondent is charged, to the end that the
respondent will be able to prepare his defense. It shall specify the statutes and rules which the
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respondent is alleged to have violated, but shall not consist merely of charges phrased in the
language of such statutes and rules. The accusation shall be verified unless made by a public
officer acting in his official capacity or by an employee of the agency before which the
proceeding isto be held. The verification may be on information and belief.

Statement of issues

11504. A hearing to determine whether aright, authority, license, or privilege should be
granted, issued, or renewed shall beinitiated by filing a statement of issues. The statement of
issues shall be awritten statement specifying the statutes and rules with which the respondent
must show compliance by producing proof at the hearing and, in addition, any particular matters
that have come to the attention of the initiating party and that would authorize adenial of the
agency action sought. The statement of issues shall be verified unless made by a public officer
acting in hisor her official capacity or by an employee of the agency before which the
proceeding isto be held. The verification may be on information and belief. The statement of
issues shall be served in the same manner as an accusation, except that, if the hearing isheld at
the request of the respondent, Sections 11505 and 11506 shall not apply and the statement of
issues together with the notice of hearing shall be delivered or mailed to the parties as provided
in Section 11509. Unless a statement to respondent is served pursuant to Section 11505, a copy
of Sections 11507.5, 11507.6, and 11507.7, and the name and address of the person to whom
requests permitted by Section 11505 may be made, shall be served with the statement of issues.

Applicability of referencesto accusationsto statements of issues

11504.5. In the following sections of this chapter, all references to accusations shall be
deemed to be applicable to statements of issues except in those cases mentioned in subdivision
(a) of Section 11505 and Section 11506 where compliance is not required.

Service of accusation and accompanying papers,; Notice of defense; Request for hearing

11505. (a) Upon the filing of the accusation the agency shall serve a copy thereof on the
respondent as provided in subdivision (c). The agency may include with the accusation any
information which it deems appropriate, but it shall include a post card or other form entitled
Notice of Defense which, when signed by or on behalf of the respondent and returned to the
agency, will acknowledge service of the accusation and constitute a notice of defense under
Section 11506. The copy of the accusation shall include or be accompanied by (1) a statement
that respondent may request a hearing by filing a notice of defense as provided in Section 11506
within 15 days after service upon the respondent of the accusation, and that failure to do so will
constitute awaiver of the respondent's right to a hearing, and (2) copies of Sections 11507.5,
11507.6, and 11507.7.

(b) The statement to respondent shall be substantially in the following form:

Unless awritten request for a hearing signed by or on behalf of the person named as
respondent in the accompanying accusation is delivered or mailed to the agency within 15 days
after the accusation was personally served on you or mailed to you, (here insert name of agency)
may proceed upon the accusation without a hearing. The request for a hearing may be made by
delivering or mailing the enclosed form entitled Notice of Defense, or by delivering or mailing a
notice of defense as provided by Section 11506 of the Government Code to: (here insert name
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and address of agency). Y ou may, but need not, be represented by counsel at any or al stages of
these proceedings.

If you desire the names and addresses of witnesses or an opportunity to inspect and
copy the items mentioned in Section 11507.6 of the Government Code in the possession, custody
or control of the agency, you may contact: (here insert name and address of appropriate person).
The hearing may be postponed for good cause. If you have good cause, you are obliged to notify
the agency or, if an administrative law judge has been assigned to the hearing, the Office of
Administrative Hearings, within 10 working days after you discover the good cause. Failure to
give notice within 10 days will deprive you of a postponement.

(c) The accusation and all accompanying information may be sent to the respondent by
any means selected by the agency. But no order adversely affecting the rights of the respondent
shall be made by the agency in any case unless the respondent shall have been served personally
or by registered mail as provided herein, or shall have filed a notice of defense or otherwise
appeared. Service may be proved in the manner authorized in civil actions. Service by registered
mail shall be effective if a statute or agency rule requires the respondent to file the respondent's
address with the agency and to notify the agency of any change, and if aregistered letter
containing the accusation and accompanying material is mailed, addressed to the respondent at
the latest address on file with the agency.

Filing of notice of defense; Contents; Right to hearing on the merits

11506. (a) Within 15 days after service of the accusation the respondent may file with the
agency anotice of defense in which the respondent may:

(1) Request a hearing.

(2) Object to the accusation upon the ground that it does not state acts or omissions
upon which the agency may proceed.

(3) Object to the form of the accusation on the ground that it is so indefinite or
uncertain that the respondent cannot identify the transaction or prepare a defense.

(4) Admit the accusation in whole or in part.

(5) Present new matter by way of defense.

(6) Object to the accusation upon the ground that, under the circumstances,
compliance with the requirements of aregulation would result in amaterial violation of another
regulation enacted by another department affecting substantive rights.

(b) Within the time specified respondent may file one or more notices of defense upon
any or all of these grounds but all of these notices shall be filed within that period unless the
agency in its discretion authorizes the filing of alater notice.

(c) The respondent shall be entitled to a hearing on the meritsif the respondent filesa
notice of defense, and the notice shall be deemed a specific denia of all parts of the accusation
not expressly admitted. Failure to file a notice of defense shall constitute a waiver of
respondent's right to a hearing, but the agency in its discretion may nevertheless grant a hearing.
Unless objection istaken as provided in paragraph (3) of subdivision (a), all objectionsto the
form of the accusation shall be deemed waived.

(d) The notice of defense shall be in writing signed by or on behalf of the respondent and
shall state the respondent’'s mailing address. It need not be verified or follow any particular form.

(e) Asused in this section, “file,” “files,” “filed,” or “filing” means “ delivered or mailed”
to the agency as provided in Section 11505.
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Amended or supplemental accusation; Objections

11507. At any time before the matter is submitted for decision the agency may file or
permit the filing of an amended or supplemental accusation. All parties shall be notified thereof.
If the amended or supplemental accusation presents new charges the agency shall afford
respondent a reasonable opportunity to prepare his defense thereto, but he shall not be entitled to
file afurther pleading unless the agency in its discretion so orders. Any new charges shall be
deemed controverted, and any objections to the amended or supplemental accusation may be
made orally and shall be noted in the record.

Consolidated proceedings; Separ ate hearings

11507.3. (a) When proceedings that involve a common question of law or fact are
pending, the administrative law judge on the judge's own motion or on motion of a party may
order ajoint hearing of any or all the matters at issue in the proceedings. The administrative law
judge may order all the proceedings consolidated and may make orders concerning the procedure
that may tend to avoid unnecessary costs or delay.

(b) The administrative law judge on the judge's own motion or on motion of a party, in
furtherance of convenience or to avoid prejudice or when separate hearings will be conducive to
expedition and economy, may order a separate hearing of any issue, including anissue raised in
the notice of defense, or of any number of issues.

Exclusivity of discovery provisions

11507.5. The provisions of Section 11507.6 provide the exclusive right to and method of
discovery asto any proceeding governed by this chapter.

Request for discovery

11507.6. After initiation of a proceeding in which arespondent or other party is entitled
to a hearing on the merits, a party, upon written request made to another party, prior to the
hearing and within 30 days after service by the agency of the initial pleading or within 15 days
after the service of an additional pleading, is entitled to (1) obtain the names and addresses of
witnesses to the extent known to the other party, including, but not limited to, those intended to
be called to testify at the hearing, and (2) inspect and make a copy of any of the following in the
possession or custody or under the control of the other party:

(a) A statement of a person, other than the respondent, named in the initial administrative
pleading, or in any additional pleading, when it is claimed that the act or omission of the
respondent as to this person is the basis for the administrative proceeding;

(b) A statement pertaining to the subject matter of the proceeding made by any party to
another party or person;

(c) Statements of witnesses then proposed to be called by the party and of other persons
having personal knowledge of the acts, omissions or events which are the basis for the
proceeding, not included in (&) or (b) above;

(d) All writings, including, but not limited to, reports of mental, physical and blood
examinations and things which the party then proposes to offer in evidence;

(e) Any other writing or thing which is relevant and which would be admissible in
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evidence;

(f) Investigative reports made by or on behalf of the agency or other party pertaining to
the subject matter of the proceeding, to the extent that these reports (1) contain the names and
addresses of witnesses or of persons having personal knowledge of the acts, omissions or events
which are the basis for the proceeding, or (2) reflect matters perceived by the investigator in the
course of his or her investigation, or (3) contain or include by attachment any statement or
writing described in (a) to (€), inclusive, or summary thereof.

For the purpose of this section, “statements” include written statements by the person
signed or otherwise authenticated by him or her, stenographic, mechanical, electrical or other
recordings, or transcripts thereof, of oral statements by the person, and written reports or
summaries of these oral statements.

Nothing in this section shall authorize the inspection or copying of any writing or thing
which is privileged from disclosure by law or otherwise made confidential or protected as the
attorney's work product.

Motion to compel discovery; Order

11507.7. (a) Any party claiming the party's request for discovery pursuant to Section
11507.6 has not been complied with may serve and file with the administrative law judge a
motion to compel discovery, naming as respondent the party refusing or failing to comply with
Section 11507.6. The motion shall state facts showing the respondent party failed or refused to
comply with Section 11507.6, a description of the matters sought to be discovered, the reason or
reasons why the matter is discoverable under that section, that a reasonable and good faith
attempt to contact the respondent for an informal resolution of the issue has been made, and the
ground or grounds of respondent's refusal so far as known to the moving party.

(b) The motion shall be served upon respondent party and filed within 15 days after the
respondent party first evidenced failure or refusal to comply with Section 11507.6 or within 30
days after request was made and the party has failed to reply to the request, or within another
time provided by stipulation, whichever period islonger.

(c) The hearing on the motion to compel discovery shall be held within 15 days after the
motion is made, or alater time that the administrative law judge may on the judge's own motion
for good cause determine. The respondent party shall have the right to serve and file awritten
answer or other response to the motion before or at the time of the hearing.

(d) Where the matter sought to be discovered is under the custody or control of the
respondent party and the respondent party asserts that the matter is not a discoverable matter
under the provisions of Section 11507.6, or is privileged against disclosure under those
provisions, the administrative law judge may order lodged with it matters provided in
subdivision (b) of Section 915 of the Evidence Code and examine the matters in accordance with
its provisions.

(e) The administrative law judge shall decide the case on the matters examined in camera,
the papers filed by the parties, and such oral argument and additional evidence as the
administrative law judge may allow.

(f) Unless otherwise stipulated by the parties, the administrative law judge shall no later
than 15 days after the hearing make its order denying or granting the motion. The order shall be
in writing setting forth the matters the moving party is entitled to discover under Section
11507.6. A copy of the order shall forthwith be served by mail by the administrative law judge
upon the parties. Where the order grants the motion in whole or in part, the order shall not
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become effective until 10 days after the date the order is served. Where the order denies relief to
the moving party, the order shall be effective on the date it is served.

Time and place of hearing

11508. (a) The agency shall consult the office, and subject to the availability of its staff,
shall determine the time and place of hearing. The hearing shall be held in Oakland if the
transaction occurred or the respondent resides within the First or Sixth Appellate District, in the
County of Los Angelesif the transaction occurred or the respondent resides within the Second or
Fourth Appellate District other than the County of Imperial or San Diego, in the County of
Sacramento if the transaction occurred or the respondent resides within the Third or Fifth
Appellate District, and in the County of San Diego if the transaction occurred or the respondent
resides within the Fourth Appellate District in the County of Imperial or San Diego.

(b) Notwithstanding subdivision (a):

(2) If the transaction occurred in a district other than that of respondent's residence, the
agency may select the county appropriate for either district.

(2) The agency may select adifferent place nearer the place where the transaction
occurred or the respondent resides.

(3) The parties by agreement may select any place within the state.

(c) The respondent may move for, and the administrative law judge has discretion to
grant or deny, a change in the place of the hearing. A motion for a change in the place of the
hearing shall be made within 10 days after service of the notice of hearing on the respondent.

Notice of hearing

11509. The agency shall deliver or mail a notice of hearing to all parties at least 10 days
prior to the hearing. The hearing shall not be prior to the expiration of the time within which the
respondent is entitled to file a notice of defense.

The notice to respondent shall be substantially in the following form but may include
other information:

Y ou are hereby notified that a hearing will be held before (here insert name of agency)
a (hereinsert place of hearing) onthe _ dayof _ ,19 ,atthehourof __ , uponthe
charges made in the accusation served upon you. If you object to the place of hearing, you must
notify the presiding officer within 10 days after this notice is served on you. Failure to notify the
presiding officer within 10 days will deprive you of a change in the place of the hearing. Y ou
may be present at the hearing. Y ou have the right to be represented by an attorney at your own
expense. You are not entitled to the appointment of an attorney to represent you at public
expense. You are entitled to represent yourself without legal counsel. Y ou may present any
relevant evidence, and will be given full opportunity to cross-examine all witnesses testifying
against you. Y ou are entitled to the issuance of subpoenas to compel the attendance of witnesses
and the production of books, documents or other things by applying to (here insert appropriate
office of agency).

Depositions

11511. On verified petition of any party, an administrative law judge or, if an
administrative law judge has not been appointed, an agency may order that the testimony of any
material witness residing within or without the state be taken by deposition in the manner
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prescribed by law for depositionsin civil actions under Article 3 (commencing with Section
2016) of Chapter 3 of Title 4 of Part 4 of the Code of Civil Procedure. The petition shall set forth
the nature of the pending proceeding; the name and address of the witness whose testimony is
desired; a showing of the materiality of the testimony; a showing that the witness will be unable
or cannot be compelled to attend; and shall request an order requiring the witness to appear and
testify before an officer named in the petition for that purpose. The petitioner shall serve notice
of hearing and a copy of the petition on the other parties at |east 10 days before the hearing.
Where the witness resides outside the state and where the administrative law judge or agency has
ordered the taking of the testimony by deposition, the agency shall obtain an order of court to
that effect by filing a petition therefor in the superior court in Sacramento County. The
proceedings thereon shall be in accordance with the provisions of Section 11189.

Prehearing conference; Conduct by telephone or other electronic means; Conversion to
ADR or informal hearing; Prehearing order

11511.5. (a) On motion of a party or by order of an administrative law judge, the
administrative law judge may conduct a prehearing conference. The administrative law judge
shall set the time and place for the prehearing conference, and shall give reasonable written
notice to all parties.

(b) The prehearing conference may deal with one or more of the following matters:

(1) Exploration of settlement possibilities.

(2) Preparation of stipulations.

(3) Clarification of issues.

(4) Rulings on identity and limitation of the number of witnesses.

(5) Objections to proffers of evidence.

(6) Order of presentation of evidence and cross-examination.

(7) Rulings regarding issuance of subpoenas and protective orders.

(8) Schedulesfor the submission of written briefs and schedules for the
commencement and conduct of the hearing.

(9) Exchange of witness lists and of exhibits or documentsto be offered in evidence at
the hearing.

(10) Motions for intervention.

(11) Exploration of the possibility of using alternative dispute resolution provided in
Article 5 (commencing with Section 11420.10) of, or the informal hearing procedure provided in
Article 10 (commencing with Section 11445.10) of, Chapter 4.5, and objections to use of the
informal hearing procedure. Use of alternative dispute resolution or of the informal hearing
procedure is subject to subdivision (d).

(12) Any other matters as shall promote the orderly and prompt conduct of the
hearing.

(c) The administrative law judge may conduct al or part of the prehearing conference by
telephone, television, or other electronic means if each participant in the conference has an
opportunity to participate in and to hear the entire proceeding while it is taking place.

(d) With the consent of the parties, the prehearing conference may be converted
immediately into aternative dispute resolution or an informal hearing. With the consent of the
parties, the proceeding may be converted into alternative dispute resolution to be conducted at
another time. With the consent of the agency, the proceeding may be converted into an informal
hearing to be conducted at another time subject to the right of a party to object to use of the
informal hearing procedure as provided in Section 11445.30.
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(e) The administrative law judge shall issue a prehearing order incorporating the matters
determined at the prehearing conference. The administrative law judge may direct one or more of
the parties to prepare a prehearing order.

Settlement conference

11511.7. (a) The administrative law judge may order the parties to attend and participate
in a settlement conference. The administrative law judge shall set the time and place for the
settlement conference, and shall give reasonable written notice to all parties.

(b) The administrative law judge at the settlement conference shall not preside as
administrative law judge at the hearing unless otherwise stipul ated by the parties. The
administrative law judge may conduct all or part of the settlement conference by telephone,
television, or other electronic means if each participant in the conference has an opportunity to
participate in and to hear the entire proceeding while it is taking place.

Administrative law judgeto preside over hearing; Disqualification; Reporting of
proceedings

11512. (a) Every hearing in a contested case shall be presided over by an administrative
law judge. The agency itself shall determine whether the administrative law judge isto hear the
case alone or whether the agency itself isto hear the case with the administrative law judge.

(b) When the agency itself hears the case, the administrative law judge shall preside at the
hearing, rule on the admission and exclusion of evidence, and advise the agency on matters of
law; the agency itself shall exercise all other powers relating to the conduct of the hearing but
may delegate any or all of them to the administrative law judge. When the administrative law
judge alone hears a case, he or she shall exercise all powers relating to the conduct of the
hearing. A ruling of the administrative law judge admitting or excluding evidence is subject to
review in the same manner and to the same extent as the administrative law judge's proposed
decision in the proceeding.

(c) An administrative law judge or agency member shall voluntarily disqualify himself or
herself and withdraw from any case in which there are grounds for disqualification, including
disqualification under Section 11425.40. The parties may waive the disqualification by awriting
that recites the grounds for disqualification. A waiver is effective only when signed by all
parties, accepted by the administrative law judge or agency member, and included in the record.
Any party may request the disqualification of any administrative law judge or agency member by
filing an affidavit, prior to the taking of evidence at a hearing, stating with particularity the
grounds upon which it is claimed that the administrative law judge or agency member is
disqualified. Where the request concerns an agency member, the issue shall be determined by
the other members of the agency. Where the request concerns the administrative law judge, the
issue shall be determined by the agency itself if the agency itself hears the case with the
administrative law judge, otherwise the issue shall be determined by the administrative law
judge. No agency member shall withdraw voluntarily or be subject to disqualification if his or
her disgqualification would prevent the existence of a quorum qualified to act in the particular
case, except that a substitute qualified to act may be appointed by the appointing authority.

(d) The proceedings at the hearing shall be reported by a stenographic reporter. However,
upon the consent of all the parties, the proceedings may be reported electronically.

(e) Whenever, after the agency itself has commenced to hear the case with an
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administrative law judge presiding, a quorum no longer exists, the administrative law judge who
is presiding shall complete the hearing asif sitting alone and shall render a proposed decision in
accordance with subdivision (b) of Section 11517.

Evidence

11513. (@) Oral evidence shall be taken only on oath or affirmation.

(b) Each party shall have these rights: to call and examine witnesses, to introduce
exhibits; to cross-examine opposing witnesses on any matter relevant to the issues even though
that matter was not covered in the direct examination; to impeach any witness regardless of
which party first called him or her to testify; and to rebut the evidence against him or her. If
respondent does not testify in hisor her own behalf he or she may be caled and examined as if
under cross-examination.

(c) The hearing need not be conducted according to technical rules relating to evidence
and witnesses, except as hereinafter provided. Any relevant evidence shall be admitted if it isthe
sort of evidence on which responsible persons are accustomed to rely in the conduct of serious
affairs, regardless of the existence of any common law or statutory rule which might make
improper the admission of the evidence over objection in civil actions.

(d) Hearsay evidence may be used for the purpose of supplementing or explaining other
evidence but over timely objection shall not be sufficient in itself to support afinding unlessit
would be admissible over objection in civil actions. An objection istimely if made before
submission of the case or on reconsideration.

(e) Therules of privilege shall be effective to the extent that they are otherwise required
by statute to be recognized at the hearing.

(f) The presiding officer has discretion to exclude evidence if its probative valueis
substantially outweighed by the probability that its admission will necessitate undue
consumption of time.

Affidavits

11514. (a) At any time 10 or more days prior to a hearing or a continued hearing, any
party may mail or deliver to the opposing party a copy of any affidavit which he proposes to
introduce in evidence, together with a notice as provided in subdivision (b). Unless the opposing
party, within seven days after such mailing or delivery, mails or delivers to the proponent a
reguest to cross-examine an affiant, his right to cross-examine such affiant is waived and the
affidavit, if introduced in evidence, shall be given the same effect asif the affiant had testified
orally. If an opportunity to cross-examine an affiant is not afforded after request therefor is made
as herein provided, the affidavit may be introduced in evidence, but shall be given only the same
effect as other hearsay evidence.

(b) The notice referred to in subdivision (a) shall be substantially in the following form:

The accompanying affidavit of (here insert name of affiant) will be introduced as
evidence at the hearing in (here insert title of proceeding). (Here insert name of affiant) will not
be called to testify orally and you will not be entitled to question him unless you notify (here
insert name of proponent or his attorney) at (here insert address) that you wish to cross-examine
him. To be effective your request must be mailed or delivered to (here insert name of proponent
or his attorney) on or before (here insert a date seven days after the date of mailing or delivering
the affidavit to the opposing party).
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Official notice

11515. In reaching adecision official notice may be taken, either before or after
submission of the case for decision, of any generally accepted technical or scientific matter
within the agency's specia field, and of any fact which may be judicially noticed by the courts of
this State. Parties present at the hearing shall be informed of the matters to be noticed, and those
matters shall be noted in the record, referred to therein, or appended thereto. Any such party shall
be given a reasonabl e opportunity on request to refute the officially noticed matters by evidence
or by written or oral presentation of authority, the matter of such refutation to be determined by
the agency.

Amendment of accusation after submission

11516. The agency may order amendment of the accusation after submission of the case
for decision. Each party shall be given notice of the intended amendment and opportunity to
show that he will be prejudiced thereby unless the case is reopened to permit the introduction of
additional evidencein his behalf. If such prejudice is shown the agency shall reopen the case to
permit the introduction of additional evidence.

Contested cases

11517. (@) A contested case may be originally heard by the agency itself and subdivision
(b) shall apply. Alternatively, at the discretion of the agency, an administrative law judge may
originally hear the case alone and subdivision (c) shall apply.

(b) If acontested caseis originally heard before an agency itself, all of the following
provisions apply:

(1) An administrative law judge shall be present during the consideration of the case
and, if requested, shall assist and advise the agency in the conduct of the hearing.

(2) No member of the agency who did not hear the evidence shall vote on the
decision.

(3) The agency shall issue its decision within 100 days of submission of the case.

(©)(2) If acontested case is originally heard by an administrative law judge alone, he or
she shall prepare within 30 days after the case is submitted to him or her a proposed decisionin a
form that may be adopted by the agency as the final decision in the case. Failure of the
administrative law judge to deliver a proposed decision within the time required does not
prejudice the rights of the agency in the case. Thirty days after the receipt by the agency of the
proposed decision, a copy of the proposed decision shall be filed by the agency as a public record
and a copy shall be served by the agency on each party and his or her attorney. Thefiling and
service is not an adoption of the proposed decision by the agency.

(2) Within 100 days of receipt by the agency of the administrative law judge’s
proposed decision, the agency may act as prescribed in subparagraphs (A) to (E), inclusive. If
the agency failsto act as prescribed in subparagraphs (A) to (E), inclusive, within 100 days of
receipt of the proposed decision, the proposed decision shall be deemed adopted by the agency.
The agency may do any of the following:

(A) Adopt the proposed decision in its entirety.
(B) Reduce or otherwise mitigate the proposed penalty and adopt the balance of
the proposed decision.
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(C) Make technical or other minor changes in the proposed decision and adopt it
asthe decision. Action by the agency under this paragraph is limited to a clarifying change or a
change of asimilar nature that does not affect the factual or legal basis of the proposed decision.

(D) Reject the proposed decision and refer the case to that same administrative
law judge if reasonably available, otherwise to another administrative law judge, to take
additional evidence. If the caseisreferred to an administrative law judge pursuant to this
subparagraph, he or she shall prepare a revised proposed decision, as provided in paragraph (1),
based upon the additional evidence and the transcript and other papers that are part of the record
of the prior hearing. A copy of the revised proposed decision shall be furnished to each party
and his or her attorney as prescribed in this subdivision.

(E) Reject the proposed decision, and decide the case upon the record,
including the transcript, or upon an agreed statement of the parties, with or without taking
additional evidence. By stipulation of the parties, the agency may decide the case upon the
record without including the transcript. If the agency acts pursuant to this subparagraph, all of
the following provisions apply:

(i) A copy of the record shall be made available to the parties. The
agency may require payment of fees covering direct costs of making the copy.

(ii) The agency itself shall not decide any case provided for in this
subdivision without affording the parties the opportunity to present either oral or written
argument before the agency itself. If additional oral evidenceisintroduced before the
agency itself, no agency member may vote unless the member heard the additional oral
evidence.

(iii) The authority of the agency itself to decide the case under this
subdivision includes the authority to decide some but not all issues in the case.

(iv) If the agency elects to proceed under this subparagraph, the
agency shall issueitsfinal decision not later than 100 days after the regjection of the
proposed decision. If the agency elects to proceed under this subparagraph, and has
ordered atranscript of the proceedings before the administrative law judge, the agency
shall issueits final decision not later than 100 days after receipt of the transcript. If the
agency finds that afurther delay isrequired by special circumstance, it shall issue an
order delaying the decision for no more than 30 days and specifying the reasons therefor.
The order shall be subject to judicial review pursuant to Section 11523.

(d) The decision of the agency shall be filed immediately by the agency as a public record
and a copy shall be served by the agency on each party and his or her attorney.

Copiesof decision to parties

11518. Copies of the decision shall be delivered to the parties personally or sent to them
by registered mail.

Application to correct mistakeor error in decision; Modification; Service of correction

11518.5. (a) Within 15 days after service of a copy of the decision on a party, but not
later than the effective date of the decision, the party may apply to the agency for correction of a
mistake or clerical error in the decision, stating the specific ground on which the application is
made. Notice of the application shall be given to the other parties to the proceeding. The

Gov- 40



CALIFORNIA GOVERNMENT CODE JANUARY 2003

application is not a prerequisite for seeking judicial review.

(b) The agency may refer the application to the administrative law judge who formulated
the proposed decision or may delegate its authority under this section to one or more persons.

(c) The agency may deny the application, grant the application and modify the decision,
or grant the application and set the matter for further proceedings. The application is considered
denied if the agency does not dispose of it within 15 days after it is made or alonger time that
the agency provides by regulation.

(d) Nothing in this section precludes the agency, on its own motion or on motion of the
administrative law judge, from modifying the decision to correct a mistake or clerical error. A
modification under this subdivision shall be made within 15 days after issuance of the decision.

(e) The agency shall, within 15 days after correction of amistake or clerical error in the
decision, serve a copy of the correction on each party on which a copy of the decision was
previously served.

Effective date of decision; Stay of execution; Notice of suspension or revocation;
Restitution; Actual knowledge as condition of enforcement

11519. (a) The decision shall become effective 30 days after it is delivered or mailed to
respondent unless: areconsideration is ordered within that time, or the agency itself orders that
the decision shall become effective sooner, or a stay of execution is granted.

(b) A stay of execution may be included in the decision or if not included therein may be
granted by the agency at any time before the decision becomes effective. The stay of execution
provided herein may be accompanied by an express condition that respondent comply with
specified terms of probation; provided, however, that the terms of probation shall be just and
reasonable in the light of the findings and decision.

(c) If respondent was required to register with any public officer, a notification of any
suspension or revocation shall be sent to the officer after the decision has become effective.

(d) Asused in subdivision (b), specified terms of probation may include an order of
restitution. Where restitution is ordered and paid pursuant to the provisions of this subdivision,
the amount paid shall be credited to any subsequent judgment in acivil action.

(e) The person to which the agency action is directed may not be required to comply with
adecision unless the person has been served with the decision in the manner provided in Section
11505 or has actual knowledge of the decision.

(f) A nonparty may not be required to comply with a decision unless the agency has made
the decision available for public inspection and copying or the nonparty has actual knowledge of
the decision.

(9) This section does not preclude an agency from taking immediate action to protect the
public interest in accordance with Article 13 (commencing with Section 11460.10) of Chapter
4.5,

Defaults and uncontested cases

11520. (a) If the respondent either failsto file a notice of defense or to appear at the
hearing, the agency may take action based upon the respondent's express admissions or upon
other evidence and affidavits may be used as evidence without any notice to respondent; and
where the burden of proof is on the respondent to establish that the respondent is entitled to the
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agency action sought, the agency may act without taking evidence.

(b) Notwithstanding the default of the respondent, the agency or the administrative law
judge, before a proposed decision isissued, has discretion to grant a hearing on reasonabl e notice
to the parties. If the agency and administrative law judge make conflicting orders under this
subdivision, the agency's order takes precedence. The administrative law judge may order the
respondent, or the respondent's attorney or other authorized representative, or both, to pay
reasonabl e expenses, including attorney's fees, incurred by another party as aresult of the
respondent's failure to appear at the hearing.

(c) Within seven days after service on the respondent of a decision based on the
respondent's default, the respondent may serve a written motion requesting that the decision be
vacated and stating the grounds relied on. The agency in its discretion may vacate the decision
and grant a hearing on a showing of good cause. As used in this subdivision, good cause
includes, but is not limited to, any of the following:

(1) Failure of the person to receive notice served pursuant to Section 11505.
(2) Mistake, inadvertence, surprise, or excusable neglect.

Reconsideration

11521. (a) The agency itself may order areconsideration of all or part of the case on its
own motion or on petition of any party. The power to order areconsideration shall expire 30
days after the delivery or mailing of a decision to respondent, or on the date set by the agency
itself as the effective date of the decision if that date occurs prior to the expiration of the 30-day
period or at the termination of a stay of not to exceed 30 days which the agency may grant for the
purpose of filing an application for reconsideration. If additional time is needed to evaluate a
petition for reconsideration filed prior to the expiration of any of the applicable periods, an
agency may grant a stay of that expiration for no more than 10 days, solely for the purpose of
considering the petition. If no action is taken on a petition within the time allowed for ordering
reconsideration, the petition shall be deemed denied.

(b) The case may be reconsidered by the agency itself on all the pertinent parts of the
record and such additional evidence and argument as may be permitted, or may be assigned to an
administrative law judge. A reconsideration assigned to an administrative law judge shall be
subject to the procedure provided in Section 11517. If oral evidence isintroduced before the
agency itself, no agency member may vote unless he or she heard the evidence.

Reinstatement of license or reduction of penalty

11522. A person whose license has been revoked or suspended may petition the agency
for reinstatement or reduction of penalty after a period of not less than one year has elapsed from
the effective date of the decision or from the date of the denial of a similar petition. The agency
shall give notice to the Attorney Genera of the filing of the petition and the Attorney General
and the petitioner shall be afforded an opportunity to present either oral or written argument
before the agency itself. The agency itself shall decide the petition, and the decision shall include
the reasons therefor, and any terms and conditions that the agency reasonably deems appropriate
to impose as a condition of reinstatement. This section shall not apply if the statutes dealing with
the particular agency contain different provisions for reinstatement or reduction of penalty.
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Judicial review

11523. Judicial review may be had by filing a petition for awrit of mandate in
accordance with the provisions of the Code of Civil Procedure, subject, however, to the statutes
relating to the particular agency. Except as otherwise provided in this section, the petition shall
be filed within 30 days after the last day on which reconsideration can be ordered. The right to
petition shall not be affected by the failure to seek reconsideration before the agency. On request
of the petitioner for arecord of the proceedings, the complete record of the proceedings, or the
parts thereof as are designated by the petitioner in the request, shall be prepared by the Office of
Administrative Hearings or the agency and shall be delivered to petitioner, within 30 days after
the request, which time shall be extended for good cause shown, upon the payment of the fee
specified in Section 69950 for the transcript, the cost of preparation of other portions of the
record and for certification thereof. Thereafter, the remaining balance of any costs or charges for
the preparation of the record shall be assessed against the petitioner whenever the agency
prevailson judicia review following trial of the cause. These costs or charges constitute a debt
of the petitioner which is collectible by the agency in the same manner asin the case of an
obligation under a contract, and no license shall be renewed or reinstated where the petitioner has
failed to pay al of these costs or charges. The complete record includes the pleadings, all notices
and ordersissued by the agency, any proposed decision by an administrative law judge, the final
decision, atranscript of all proceedings, the exhibits admitted or rejected, the written evidence
and any other papers in the case. Where petitioner, within 10 days after the last day on which
reconsideration can be ordered, requests the agency to prepare all or any part of the record the
time within which a petition may be filed shall be extended until 30 days after its delivery to him
or her. The agency may file with the court the original of any document in therecord in lieu of a
copy thereof. In the event that the petitioner prevailsin overturning the administrative decision
following judicia review, the agency shall reimburse the petitioner for al costs of transcript
preparation, compilation of the record, and certification.

Continuances; Requirement of good cause; Judicial review of denial

11524. (a) The agency may grant continuances. When an administrative law judge of the
Office of Administrative Hearings has been assigned to the hearing, no continuance may be
granted except by him or her or by the presiding judge of the appropriate regional office of the
Office of Administrative Hearings, for good cause shown.

(b) When seeking a continuance, a party shall apply for the continuance within 10
working days following the time the party discovered or reasonably should have discovered the
event or occurrence which establishes the good cause for the continuance. A continuance may be
granted for good cause after the 10 working days have lapsed if the party seeking the
continuance is not responsible for and has made a good faith effort to prevent the condition or
event establishing the good cause.

(c) In the event that an application for a continuance by a party is denied by an
administrative law judge of the Office of Administrative Hearings, and the party seeksjudicial
review thereof, the party shall, within 10 working days of the denial, make application for
appropriate judicial relief in the superior court or be barred from judicial review thereof asa
matter of jurisdiction. A party applying for judicial relief from the denia shall give notice to the
agency and other parties. Notwithstanding Section 1010 of the Code of Civil Procedure, the
notice may be either ora at the time of the denia of application for a continuance or written at
the same time application is made in court for judicial relief. This subdivision does not apply to
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the Department of Alcoholic Beverage Control.

Voting by mail

11526. The members of an agency qualified to vote on any question may vote by mail or
another appropriate method.

Charge against funds of agency

11527. Any sums authorized to be expended under this chapter by any agency shall be a
legal charge against the funds of the agency.

Oaths

11528. In any proceedings under this chapter any agency, agency member, secretary of
an agency, hearing reporter, or administrative law judge has power to administer oaths and
affirmations and to certify to official acts.

Interim orders

11529. (a) The administrative law judge of the Medical Quality Hearing Panel
established pursuant to Section 11371 may issue an interim order suspending a license, or
imposing drug testing, continuing education, supervision of procedures, or other license
restrictions. Interim orders may beissued only if the affidavits in support of the petition show
that the licensee has engaged in, or is about to engage in, acts or omissions constituting a
violation of the Medical Practice Act or the appropriate practice act governing each allied health
profession or is unable to practice safely due to a mental or physical condition, and that
permitting the licensee to continue to engage in the profession for which the license was issued
will endanger the public health, safety, or welfare.

(b) All orders authorized by this section shall be issued only after a hearing conducted
pursuant to subdivision (d), unless it appears from the facts shown by affidavit that serious injury
would result to the public before the matter can be heard on notice. Except as provided in
subdivision (c), the licensee shall receive at least 15 days' prior notice of the hearing, which
notice shall include affidavits and all other information in support of the order.

(c) If aninterim order isissued without notice, the administrative law judge who issued
the order without notice shall cause the licensee to be notified of the order, including affidavits
and all other information in support of the order by a 24-hour delivery service. That notice shall
aso include the date of the hearing on the order, which shall be conducted in accordance with the
requirement of subdivision (d), not later than 20 days from the date of issuance. The order shall
be dissolved unless the requirements of subdivision (a) are satisfied.

(d) For the purposes of the hearing conducted pursuant to this section, the licentiate shall,
at aminimum, have the following rights:

(1) To be represented by counsel.

(2) To have arecord made of the proceedings, copies of which may be obtained by the
licentiate upon payment of any reasonable charges associated with the record.

(3) To present written evidence in the form of relevant declarations, affidavits, and
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documents.

The discretion of the administrative law judge to permit testimony at the hearing
conducted pursuant to this section shall be identical to the discretion of a superior court judge to
permit testimony at a hearing conducted pursuant to Section 527 of the Code of Civil Procedure.

(4) To present oral argument.

(e) Consistent with the burden and standards of proof applicable to a preliminary
injunction entered under Section 527 of the Code of Civil Procedure, the administrative law
judge shall grant the interim order where, in the exercise of discretion, the administrative law
judge concludes that:

(1) Thereis areasonable probability that the petitioner will prevail in the underlying
action.

(2) Thelikelihood of injury to the public in not issuing the order outweighs the
likelihood of injury to the licensee in issuing the order.

(f) In al cases where an interim order isissued, and an accusation is not filed and served
pursuant to Sections 11503 and 11505 within 15 days of the date in which the parties to the
hearing on the interim order have submitted the matter, the order shall be dissolved.

Upon service of the accusation the licensee shall have, in addition to the rights granted
by this section, all of the rights and privileges available as specified in this chapter. If the
licensee requests a hearing on the accusation, the board shall provide the licensee with a hearing
within 30 days of the request, unless the licensee stipulates to alater hearing, and a decision
within 15 days of the date the decision is received from the administrative law judge, or the
board shall nullify the interim order previously issued, unless good cause can be shown by the
Division of Medical Quality for adelay.

(g9) Where an interim order isissued, awritten decision shall be prepared within 15 days
of the hearing, by the administrative law judge, including findings of fact and a conclusion
articulating the connection between the evidence produced at the hearing and the decision
reached.

(h) Notwithstanding the fact that interim orders issued pursuant to this section are not
issued after a hearing as otherwise required by this chapter, interim orders so issued shall be
subject to judicial review pursuant to Section 1094.5 of the Code of Civil Procedure. Therelief
which may be ordered shall be limited to a stay of the interim order. Interim orders issued
pursuant to this section are final interim orders and, if not dissolved pursuant to subdivision (c)
or (f), may only be challenged administratively at the hearing on the accusation.

(i) Theinterim order provided for by this section shall be:

(1) In addition to, and not a limitation on, the authority to seek injunctive relief
provided for in the Business and Professions Code.

(2) A limitation on the emergency decision procedure provided in Article 13
(commencing with Section 11460.10) of Chapter 4.5.
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SAMPLE FORM A PLEADING FORMAT OF PROTEST

The information contained in this sample formis intended to be informative and not advisory,
limited in scope, and not intended to be a substitute for a careful reading of the specific statutes
and/or regulations which may apply to your situation. For information on the format of filings
and notices with the New Motor Vehicle Board, see 13 CCR 593, et seq. Sample forms can be
obtained from the Board' s website, http://www.nmvb.ca.gov.

| dentification of Attorney or Party Representing Self.

In the top left hand corner beginning with line one, place the name of the attorney (include state
bar number) or individual representing him/herself, office address or residence address,
telephone number, and e-mail address, if available. Single space this section.

Skip one line then add which party is filing this document. In the case of a protest, the individual
filing the protest is known as the “ Protestant,” whereas the individual responding would be the
“Respondent.”

1 [name of attorney and state bar number, or name of party representing self]
[address]

2
[telephone number, fax number and e-mail address, if available]

3
Attorney for [Protestant] or In pro per [if party representing him/herself]

Leave the upper right hand corner blank between lines 1 and 7 for the use of the Board.
Title of the Court.

On lines 8-9, place the title of the agency and the state in which the action is brought.

8 NEW MOTOR VEHICLE BOARD

9 STATE OF CALIFORNIA

Title of the Case.

Below thetitle of the court, flushed left, place the title of the case in the caption. Thetitle of the
case consists of the names of all of the parties.

Case Number.

The number of the case should be placed to the right of thetitle of the case or caption. Parties
may |leave the actual number blank until the Board has assigned the case a number.

Natur e of Filing and Name of Action.

Below the number of the case, place the type of action filed along with the particular code
section pursuant to which the action isfiled.



SAMPLE FORM B PLEADING FORMAT OF PETITION

The information contained in this sample formis intended to be informative and not advisory,
limited in scope, and not intended to be a substitute for a careful reading of the specific statutes
and/or regulations which may apply to your situation. For information on the format of filings
and notices with the New Motor Vehicle Board, see 13 CCR 593, et seq. Sample forms can be
obtained from the Board' s website, http://www.nmvb.ca.gov.

| dentification of Attorney or Party Representing Self.

In the top left hand corner beginning with line one, place the name of the attorney (include state
bar number) or individual representing him/herself, office address or residence address,
telephone number, and e-mail address, if available. Single space this section.

Skip one line then add which party isfiling this document. In the case of a petition, the
individua filing the petition is known as the “ Petitioner,” and the party responding would be the
“Respondent.”

1 [name of attorney and state bar number, or name of party representing self]
[address]

2
[telephone number, fax number and e-mail address, if available]

3
Attorney for [Petitioner] or In pro per [if party representing him/herself]

Leave the upper right hand corner blank between lines 1 and 7 for the use of the Board.
Title of the Court.

On lines 8-9, place the title of the agency and the state in which the action is brought.

8 NEW MOTOR VEHICLE BOARD

9 STATE OF CALIFORNIA

Title of the Case.

Below thetitle of the court, flushed left, place the title of the case in the caption. Thetitle of the
case consists of the names of all of the parties.

Case Number.

The number of the case should be placed to the right of thetitle of the case or caption. Parties
may |leave the actual number blank until the Board has assigned the case a number.

Natur e of Filing and Name of Action.

Below the number of the case, place the type of action filed along with the particular code
section pursuant to which the action isfiled.



11 In the Matter of the Petition of

12 NAME OF DEALERSHIP, Petition No. P-
13 Petitioner,
14 VS. PETITION

[V ehicle Code section 3050(c)]
15 NAME OF FRANCHISOR,

16 Respondent.

e’ N N N N N N N N N N N

20 [NAME OF PARTY/DEALERSHIP NAME], petitions the New Motor Vehicle Board,
pursuant to V ehicle Code section 3050(c), with reference to the following facts:

1. Petitioner is, and at all times mentioned herein, was a corporation authorized to do
business and doing business in the State of California.

2. Respondent is, and at all times mentioned herein, was a corporation authorized to do
business and doing business in the State of California.

3. Petitioner isrepresented in this matter by (name, address, and tel ephone number of
law firm).

4. Petitioner’s mailing address and telephone number are as follows:

5. Respondent’s mailing address and tel egphone number are as follows:

6. (Outline the particulars of the dispute).

7. WHEREFORE, Petitioner prays as follows:

Dated: Signed:



11 In the Matter of the Protest of

12 NAME OF DEALERSHIP, Protest No. PR-

13 Protestant,

14 VS. PROTEST
[Vehicle Code section

15 NAME OF FRANCHISOR, 3060, 3062, 3064, 3065, or 3065.1]

16 Respondent.

e’ N N N N N N N N N N N

I ntroduction.

State the name of the party filing the document, the type of document filed (e.g., protest,
response, motion) and the applicable statutory authority.

20 Protestant, [NAME OF PARTY/DEALERSHIP NAME], filesthis protest under the
21 provisions of the California Vehicle Code section [applicable code section] with

22 reference to the following facts:

Body.

Using numbered paragraphs, state the allegations in a clear and chronological order.

23 1. Protestant is anew motor vehicle dealer selling [type of new motor vehicle], and is
located at [address]. Protestant’ s telephone number is [telephone number].

2. Respondent distributes [type/model of product] and is the franchisor of Protestant.

3. Protestant isrepresented in this matter by [attorney/law firm], whose address and
telephone number are [address and tel ephone number].

4. On or about, [date of occurrence(s)], Protestant received from Respondent a notice
that Respondent intends to [terminate/modify/rel ocate/establish] its existing franchise agreement
effective [number of days] from Protestant’s receipt of said notice. A copy of said letter is
attached as Exhibit A.

5. Protestant generally denies each and every alegation contained in the written notice
of [termination/modification/rel ocation/establishment].

6. Respondent does not have good cause to [terminate/modify/rel ocate/establish a new]
the franchise by reason of the following facts:

(@) [Specific facts upon which Protestant bases the allegations).

7. Protestant and its attorneys of record desire to appear before the Board. The

estimated length of hearing on this matter will take [number of days] to complete.

8. A Pre-Hearing Conference is requested.
Dated: Signed:



SAMPLE FORM C PLEADING FORMAT OF AN APPEAL

The information contained in this sample formis intended to be informative and not advisory,
limited in scope, and not intended to be a substitute for a careful reading of the specific statutes
and/or regulations which may apply to your situation. For information on the format of filings
and notices with the New Motor Vehicle Board, see 13 CCR 593, et seq. Sample forms can be
obtained from the Board’ s website: http://mww.nmvb.ca.gov.

| dentification of Attorney or Party Representing Self.

In the top left hand corner beginning with line one, place the name of the attorney (include state
bar number) or individual representing him/herself, office address or residence address,
telephone number, and e-mail address, if available. Single-space this section.

Skip one line then add which party is filing this document. In the case of an appeal, the
individua filing the appea would be the “ Appellant.”

1 [name of attorney and state bar number, or name of party representing self]
[address]

2
[telephone number, fax number and e-mail address, if available]

3
Attorney for [Appellant] or In pro per [if party representing him/herself]

Leave the upper right hand corner blank between lines 1 and 7 for the use of the Board.
Title of the Court.

On lines 8-9, place the title of the agency and the state in which the action is brought.

8 NEW MOTOR VEHICLE BOARD

9 STATE OF CALIFORNIA

Title of the Case.

Below thetitle of the court, flushed left, place the title of the case in the caption. Thetitle of the
case consists of the names of all of the parties.

Case Number.

The number of the case should be placed to the right of the title of the case or caption. Parties
may |leave the actual number blank until the Board has assigned the case a number.

Natur e of Filing and Name of Action.

Below the number of the case, place the type of action filed along with the particular code
section pursuant to which the action isfiled.



11 In the Matter of the Appeal of )

) Appea No. A-
12 NAME OF DEALERSHIPMANUFACTURER)

) NOTICE OF APPEAL
13 Appellant, [Vehicle Code section 3052]

14 VS.

15 DEPARTMENT OF MOTOR VEHICLES,

16 Respondent.

N N’ N N N N N N N

Body.
Using numbered paragraphs, state the allegations in a clear and chronological order.

20 TO THE DIRECTOR OF THE DEPARTMENT OF MOTOR VEHICLES:

PLEASE TAKE NOTICE that [name of party] herein appeals from the Decision of the
Director filed [date] pursuant to [applicable Vehicle Code section].

This Appeal is based on the following grounds:

1. The Department has proceeded without or in excess of itsjurisdiction;

2. The Department has proceeded in a manner contrary to the law;

3. Thedetermination of penalty, as provided in the Decision of the Department, is not
commensurate with the findings.

This appeal is further based upon the pleadings and papers, exhibits, transcripts and
related documents included in the record herewith, together with such other evidence, ora or
documentary, as may be introduced at the hearing of this Appeal.

Appellant hereby requests an appearance before the above-entitled Board to present oral
argument herewith, pursuant to the provisions of Vehicle Code section 3053.

Appellant isanew car dealer within the purview of Vehicle Code, Division 5, Chapter 4,
section 11700, et seq.

Dated: Signed:
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